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Sales & Use Tax; Books, Publications and Advertising Materials

Dear Ms. Doucette:

Please accept this letter as a formal comment in response to the Department of Revenue’s
Proposed Rulemaking regarding the amendment to §31.29 of Title 61 of the Pennsylvania
Code, relating to the application of sales and use tax to books, publications and
advertising materials.

The Department proposes certain changes to the definition of “direct mail advertising
literature or materials” found in subsection (a) of Regulation 31.29. Specifically, the
definition is amended to clarify the Department’s interpretation of what constitutes direct
mail advertising literature or materials. In addition, a list of items has been added that
provides examples of what the term includes and does not include.

The revised list of advertising literature or materials specifically includes “envelopes and
address labels used in sending the advertising literature or materials”. However, modern
mailing techniques have all but eliminated “address labels” from most large mailings. Ina
typical mailing environment, mailing names and addresses are supplied to 2 mailer
(lettershop) as a list in some form of electronic media. This media is then “read” and the
names are directly printed onto the mailing piece by the lettershop as part of the mailing
process. Thus, address labels, though not extinct, are no longer required for a mailing,
but addresses are always a necessary component of any direct mailing.
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We believe the definition, if it is to be revised, should give recognition to how many large
mailings are performed today; not how they were performed in the past. An essential
component of any direct mailing is a list of names and addresses. The technology for
compiling and using address lists has progressed from metal plates to paper labels to
magnetic tapes to electronic data transfer. Most mailers have evolved to the electronic
end of this spectrum. Such lists in electronic media have already been interpreted by the
Department to be tangible personal property in its pronouncement relating to computer
services, 61 Pa. Code §60.13.

It is not possible to complete a mailing without a list of names and addresses to which to
mail. If the Department is to provide for an exemption for direct mail promotions, then
the exemption should realistically include all the required components to complete such
mailings, which we believe was the Department’s original intent when it included address
labels in its list. Consequently, we believe the Department should further clarify and
update its definition of direct mail advertising literature or materials to reflect
contemporary addressing processes.

We suggest the last sentence of the direct mail advertising literature or materials
definition under subsection (a) be revised to: The term also includes envelopes, address
labels and mailing lists used in addressing the advertising literature or materials...

Thank you in advance for your cooperation in this matter. If you have any questions or
require further information, please do not hesitate to contact me at 610-967-8294.
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Yours truly,

\ g
/ Corvnr s B/
Thomas D. Storms"""/

Vice President/Controller
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John R. McGinley, Jr. 0

Lo AN

Chairman dOT s O
Independent Regulatory Review Commission

14th Floor ORIGINAL: 1908

333 Market Street COPIES: Jewett
Harrisburg, PA 17101 Sandusky

Legal (2)

Re: Public Comments - 15-353
Thomas D. Storms
Zachary P. Alexander, Esq.
Dear Chairman McGinley:
In accordance with section 5(c¢) of the Regulatory Review Act
(71 P.S. § 745.5(c)), please find enclosed two public comments
received by the Department on January 15 and 16, 1998, relating
to Regulation 15-353, Books, Publications and Advertising
Materials.
If you have any questions regarding this matter, please
contact me at (717) 787-1382.
Sincerely,
i N Baedis

Anita M. Doucette
Regulatory Coordinator

Enclosures
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MEMORANDUM

ORIGINAL: 1908
To: John Jewett COPIES: Jewett

; Sandusky
From: Deb Mafl'@/\ Legal (2)
L"‘f-n QLM PN

Date: February 3, 1998 /;é'e, e e THT

RE: Computer Services Sales Tax Repeal

Thank you so much for taking the time to listen to our concerns with Proposed
Regulation #15-353. As discussed, enclosed is a copy of Act 7 of 1997 which repeals the
computer services sales tax.

DSM/msr
Enclosure
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" béiin -~ “${RST DEGREE MURDER—SENTENCING
ACT NO. 19976
H.B. No. 12

AN ACT Amending Title 42 (Judiciary and Judicial Procedure) of the Pennsylvania Consolidated
Statutes, further providing for sentencing for murder of the first degree.

The General Assembly of the Commonwealth of Pennsylvania hereby enacts as follows:

Section 1. Section 9711(d) of Title 42 of the Pennsylvania Consolidated Statutes is
amended by adding a paragraph to read:

§ 9711. Sentencing procedure for murder of the first degree

* % %

(d) Aggravating circumstances.—Aggravating circumstances shall be limited to the fol-
lowing:
* Kk X
(18) At the time of the killing the defendant was subject to a court order restricting in
any way the defendant’s behavior toward the vietim pursuant to 23 Pa.C.S. Ch. 61 (relating
to protection from abuse) or any other order of a court of common pleas or of the minor
judiciary designed in whole or in part to protect the victim from the defendant.

* ¥ ¥
Section 2. This act shall take effect in 60 days.
Approved April 25, 1997,

TAXATION—SALES AND USE, PERSONAL INCOME, CORPORATE NET
INCOME, CAPITAL STOCK FRANCHISE, REALTY TRANSFER,
NEIGHBORHOOD ASSISTANCE CREDIT, MALT BEVERAGE, INHERI-
TANCE, RESEARCH AND DEVELOPMENT CREDIT

ACT NO. 1997-7

H.B. No. 134

AN ACT Amending the act of March 4, 1971 (P.L. 6, No. 2); entitled “An act relating to tax reform
and State taxation by codifying and enumerating certain subjects of taxation and imposing
taxes thereon; providing procedures for the payment, collection, administration and enforce-
ment thereof; providing for tax credits in certain cases; conferring powers and imposing
duties upon the Department of Revenue, certain employers, fiduciaries, individuals, persons,
corporations and other entities; prescribing crimes, offenses and penalties,” making amend-
ments relating to the sales and use tax, the personal income tax, the corporate net income tax,
the capital stock franchise tax, the realty transfer tax, the neighborhood assistance tax credit,
the malt beverage tax and the inheritance tax; adding provisions relating to a research and
development tax credit; and making repeals.

The General Assembly of the Commonwealth of Pennsylvania hereby enacts as follows:

Section 1. Section 201(c), (d), (k), (0), (dd), (ee), (ff), (gg), (hh), (ii) and (Ul) of the act of
March 4, 1971 (P.L. 6, No. 2), known as the Tax Reform Code of 1971, amended or added
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Act 7, § 1 SESSION OF 1997

August 4, 1991 (P.L. 97, No. 22), December 13, 1991 (P.L. 373, No. 40), June 16, 1994 (P.L.
279, No. 48) and June 30, 1995 (P.L. 139, No. 21), are amended to read:

Section 201. Definitions !

The following words, terms and phrases when used in this Article II shall have the meaning
ascribed to them in this section, except where the context clearly indicates a different
meaning:

* &k ok

() “Manufacture.” The performance of manufacturing, fabricating, compounding, process-
mg or other operations, engaged in as a business, which place any tangible personal property
in a form, composition or character different from that in which it is acquired whether for sale
or use by the manufacturer, and shall include, but not be limited to—

(1) Every operation commencing with the first production stage and ending with the
completlon of tangible personal property having the physical qualities (including packaging, if
any, passing to the ultimate consumer) which it has when transferred by the manufacturer to
another;

(2) The publishing of books, newspapers, magazines and other periodicals and printing;

(3) Refining, blasting, exploring, mining and quarrying for, or otherwise extracting from
the earth or from waste or stock piles or from pits or banks any natural resources, minerals
and mineral aggregates including blast furnace slag;

(4) Building, rebuilding, repairing and making additions to, or replacements in or upon
vessels designed for commercial use of registered tonnage of fifty tons or more when
produced upon special order of the purchaser, or when rebuilt, repaired or enlarged, or when
replacements are made upon order of, or for the account of the owner;

(5) Research having as its objective the production of a new or an xmproved @ product or
utility service, or (ii) method of producing a product or utility service, but in either case not
including market research or research having as its objective the improvement of administra-
tive efficiency.

(6) Remanufacture for wholesale distribution by a remanufacturer of motor vehicle parts
from used parts acquired in bulk by the remanufacturer using an assembly line process which
involves the complete disassembly of such parts and integration of the components of such
parts with other used or new components of parts, including the salvaging, recycling or
reclaiming of used parts by the remanufacturer.

(7) Remanufacture or retrofit by a manufacturer or remanufacturer of aircraft, armored
vehicles, other defense-related vehicles having a finished value of at least fifty thousand
dollars ($50,000). Remanufacture or retrofit involves the disassembly of such aircraft,
vehicles, parts or components, including electric or electronic components, the integration of
those parts and components with other used or new parts or components, including the
salvaging, recycling or reclaiming of the used parts or components and the assembly of the
new or used aircraft, vehicles, parts or components. For purposes of this clause, the
following terms or phrases have the following meanings:

(i) “aircraft” means fixed-wing aircraft, helicopters, powered aireraft, tilt-rotor or tilt-wing
aireraft, unmanned aireraft and gliders;

(ii) “armored vehicles” means tanks, armed personnel camers and all other armed track or
semitrack vehicles; or

(iii) “other defense-related vehicles” means trucks, truck-tractors, trailers, jeeps and other
utility vehicles, including any unmanned vehicles.

The term “manufacture,” shall not include constructing, altering, servicing, repairing or
improving real estate or repairing, servicing or installing tangible personal property, nor the
cooking, freezing or baking of fruits, vegetables, mushrooms, fish, seafood. meats, poultry or
bakery products. .

* %k k

172 P.S. § 7201(0), (d), (K), (0), (dd) to (ii) and ().
60 Additions are indicated by underline; deletions by strikeout




SESSION OF 1997 Act 7, § 1

(d) “Processing.” The performance of the following activities when engaged in as a
business enterprise:

(1) The filtering or heating of honey, the cooking, baking or freezing of fruits, vegetables,
mushrooms, fish, seafood, meats, poultry or bakery products, when the person engaged in
such business packages such property in sealed containers for wholesale distribution.

(1.1) The processing of vegetables by cleaning, cutting, coring or chopping and treating to
preserve, sterilize or purify and substantially extend the useful shelf life of the vegetables,
when the person engaged in such activity packages such property in sealed containers for
wholesale distribution.

(2) The scouring, carbonizing, cording, combing, throwing, twisting or winding of natural or
synthetic fibers, or the spinning, bleaching, dyeing, printing or finishing of yarns or fabrics,
when such activities are performed prior to sale to the ultimate consumer.

(3) The electroplating, galvanizing, enameling, anodizing, coloring, finishing, impregnating
or heat treating of metals or plastics for sale or in the process of manufacturing.

(8.1) The blanking, shearing, leveling, slitting or burning of metals for sale to or use by a
manufacturer or processor.

(4) The rolling, drawing or extruding of ferrous and non-ferrous metals. :

(5) The fabrication for sale of ornamental or structural metal or of metal stairs, staircases,
gratings, fire escapes or railings (not including fabrication work done at the construction site).

(6) The preparation of animal feed or poultry feed for sale.

(7) The production, processing and bottling of non-alcoholic beverages for wholesale
distribution.

(8) The operation of a saw mill or planing mill for the production of lumber or lumber
products for sale. .

(9) The milling for sale of flour or meal from grains.

(9.1) The aging, stripping, conditioning, erushing and blending of tobacco leaves for use as
cigar filler or as components of smokeless tobacco products for sale to manufacturers of
tobacco products. .

(10) The slaughtering and dressing of animals for meat to be sold or to be used in
preparing meat products for sale, and the preparation of meat products including lard, tallow,
grease, cooking and inedible oils for wholesale distribution.

(11) The processing of used lubricating oils.

(12) The broadcasting of radio and television programs of licensed commercial or edu-
cational stations.

(13) The cooking or baking of bread, pastries, cakes, cookies, muffins and donuts when the
person engaged in such activity sells such items at retail at locations that do not constitute an

establishment from which ready-to-eat food and beverages are sold. For purposes of this
clause, a bakery, a pastry shop and a donut shop shall not be considered an establishment
from which ready-to-eat food and beverages are sold.

* %k ok

(k) “Sale at retail.”

(1) Any transfer, for a consideration, of the ownership, custody or possession of tangible
personal property, including the grant of a license to use or consume whether such transfer
be absolute or conditional and by whatsoever means the same shall have been effected.

(2) The rendition of the service of printing or imprinting of tangible personal property for a
consideration for persons who furnish, either directly or indirectly the materials used in the
printing or imprinting.

(3) The rendition for a consideration of the service of—

(i) Washing, cleaning, waxing, polishing or lubricating of motor vehicles of another,
whether or not any tangible personal property is transferred in conjunction therewith; and

(i) Inspecting motor vehicles pursuant to the mandatory requirements of “The Vehicle
Code.” : :

Additions are indicated by underline; deletions by strikeout 61




Act 7, § 1 SESSION OF 1997

(4) The rendition for a consideration of the service of repairing, altering, mending,
pressing, fitting, dyeing, laundering, drycleaning or cleaning tangible personal property other
than wearing apparel or shoes, or applying or installing tangible personal property as a repair
or replacement part of other tangible personal property except wearing apparel or shoes for a
consideration, whether or not the services are performed directly or by any means other than
by coin-operated self-service laundry equipment for wearing apparel or household goods and
whether or not any tangible personal property is transferred in conjunction therewith, except
such services as are rendered in the construction, reconstruction, remodeling, repair or
maintenance of real estate: Provided, however, That this subclause shall not be deemed to
impose tax upon such services in the preparation for sale of new items which are excluded
from the tax under clause (26) of section 204, or upon diaper service.

(8) Any retention of possession, custody or a license to use or consume tangible personal
property or any further obtaining of services described in subclauses (2), (3) and (4) of this
clause pursuant to a rental or service contract or other arrangement (other than as security).

The term “sale at retail” shall not include (i) any such transfer of tangible personal
property or rendition of services for the purpose of resale, or (ii) such rendition of services or
the transfer of tangible personal property including, but not limited to, machinery and
equipment and parts therefor and supplies to be used or consumed by the purchaser directly
in the operations of—

(A) The manufacture of tangible personal property;

(B) Farming, dairying, agriculture, horticulture or floriculture when engaged in as a
business enterprise. The term “farming” shall include the propagation and raising of ranch
raised fur-bearing animals and the propagation of game birds for commercial purposes by
holders of propagation permits issued under 34 Pa.C.S. (relating to game);

(C) The producing, delivering or rendering of a public utility service, or in constructing,
reconstructing, remodeling, repairing or maintaining the facilities which are directly used in
producing, delivering or rendering such service;

(D) Processing as defined in clause (d) of this section.

The exclusions provided in paragraphs (A), (B), (C) and (D) shall not apply to any vehicle
required to be registered under The Vehicle Code, except those vehicles used directly by a
public utility engaged in business as a common carrier; to maintenance facilities; or to
materials, supplies or equipment to be used or consumed in the construction, reconstruction,
remodeling, repair or maintenance of real estate other than directly used machinery,
equipment, parts or foundations therefor that may be affixed to such real estate.

The exclusions provided in paragraphs (A), (B), (C) and (D) shall not apply to tangible
personal property or services to be used or consumed in managerial sales or other nonopera-
tional activities, nor to the purchase or use of tangible personal property or services by any
person other than the person directly using the same in the operations described in
paragraphs (A), (B), (C) and (D) herein.

The exclusion provided in paragraph (C) shall not apply to (i) construction materials,
supplies or equipment used to construct, reconstruct, remodel, repair or maintain facilities not
used directly by the purchaser in the production, delivering or rendition of public utility
service, (ii) construction materials, supplies or equipment used to construet, reconstruct,
remodel, repair or maintain a building, road or similar structure, or (iii) tools and equipment
used but not installed in the maintenance of facilities used directly in the production,
delivering or rendition of a public utility service.

The exclusions provided in paragraphs (A), (B), (C) and (D) shall not apply to the services
enumerated in clauses (k)(11) through (18) and (w) through (kk), except that the exclusion
provided in this subclause for farming, dairying and agriculture shall apply to the service
enumerated in clause (z).

(9) Where tangible personal property or services are utilized for purposes constituting a
“sale at retail” and for purposes excluded from the definition of “sale at retail” it shall be
presumed that such tangible personal property or services are utilized for purposes constitut-
ing a “sale at retail” and subject to tax unless the user thereof proves to the department that
the predominant purposes for which such tangible personal property or services are utilized
do not constitute a “sale at retail.”

62 Additions are indicated by underline; deletions by strikeowt




SESSION OF 1997 Act 7, § 1

(10) The term “sale at retail” with respeet to “liquor” and “malt or brewed beverages” shall
include the sale of “liquor” by any “Pennsylvania liquor store” to any person for any purpose,
and the sale of “malt or brewed beverages” by a “manufacturer of malt or brewed beverages,”
“distributor” or “importing distributor” to any person for any purpose, except sales by a
“manufacturer of malt or brewed beverages” to a “distributor” or “importing distributor” or
sales by an “importing distributor” to a “distributor” within the meaning of the “Liquor
Code.” The term “sale at retail” shall not include any sale of “malt or brewed beverages” by
a “retail dispenser” or any sale of “liquor” or “malt or brewed beverages” by a person holding
a “retail liquor license” within the meaning of and pursuant to the provisions of the “Liquor
Code,” but shall include any sale of “liquor” or “malt or brewed beverages” other than
pursuant to the provisions of the “Liquor Code.”

(11) The rendition for a consideration of lobbying services.

(12) The rendition for a consideration of adjustment services, collection services or credit
reporting services.

(13) The rendition for a consideration of secretarial or editing services.

(14) The rendition for a consideration of disinfecting or pest control services, building
maintenance or cleaning services. :

(15) The rendition for a consideration of employment agency services or help supply
services. . :

(17) The rendition for a consideration of lawn care service.
(18) The rendition for a consideration of self-storage service.
* X %

( O) “Use.”

(1) The exercise of any right or power incidental to the ownership, custody or possession of
tangible personal property and shall include, but not be limited to transportation, storage or
consumption.

(2) The obtaining by a purchaser of the service of printing or imprinting of tangible
personal property when such purchaser furnishes, either directly or indirectly, the articles
used in the printing or imprinting.

(3) The obtaining by a purchaser of the services of (i) washing, cleaning, waxing, polishing
or lubricating of motor vehicles whether or not any tangible personal property is transferred
to the purchaser in conjunction with such services, and (ii) inspecting motor vehicles pursuant
to the mandatory requirements of “The Vehicle Code.” -

(4) The obtaining by a purchaser of the service of repairing, altering, mending, pressing,
fitting, dyeing, laundering, drycleaning or cleaning tangible personal property other than
wearing apparel or shoes or applying or installing tangible personal property as a repair or
replacement part of other tangible personal property other than wearing apparel or shoes,
whether or not the services are performed directly or by any means other than by means of
coin-operated self-service laundry equipment for wearing apparel or household goods, and
whether or not any tangible personal property is transferred to the purchaser in conjunction
therewith, except such services as are obtained in the construction, reconstruction, remodel-
ing, repair or maintenance of real estate: Provided, however, That this subclause shall not be
deemed to impose tax upon such services in the preparation for sale of new items which are
excluded from the tax under clause (26) of section 204, or upon diaper service: And provided
further, That the term “use” shall not include—

Additions are indicated by underline; deletions by strikeout 63
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(A) Any tangible personal property acquired and kept, retained or over which power is
exercised within this Commonwealth on which the taxing of the storage, use or other
consumption thereof is expressly prohibited by the Constitution of the United States or which
is excluded from tax under other provisions of this article.

(B) The use or consumption of tangible personal property, including but not limited to
machinery and equipment and parts therefor, and supplies or the obtaining of the services
described in subclauses (2), (8) and (4) of this clause directly in the operations of—

(i) The manufacture of tangible personal property;

(i) Farming, dairying, agriculture, horticulture or floriculture when engaged in as a
business enterprise. The term “farming” shall include the propagation and raising of ranch-
raised furbearing animals and the propagation of game birds for commercial purposes by
holders of propagation permits issued under 34 Pa.C.S. (relating to game);

(iii) The producing, delivering or rendering of a public utility service, or in constructing,
reconstructing, remodeling, repairing or maintaining the facilities which are directly used in
producing, delivering or rendering such service;

(iv) Processing as defined in subclause (d) of this section.

The exclusions provided in subparagraphs (i), (ii), (iii) and (iv) shall not apply to any vehicle
required to be registered under The Vehicle Code except those vehicles directly used by a
public utility engaged in the business as a common carrier; to maintenance facilities; or to
materials, supplies or equipment to be used or consumed in the construction, reconstruction,
remodeling, repair or maintenance of real estate other than directly used machinery,
equipment, parts or foundations therefor that may be affixed to such real estate. The
exclusions provided in subparagraphs (i), (ii), (iii) and (iv) shall not apply to tangible personal
property or services to be used or consumed in managerial sales or other nonoperational
activities, nor to the purchase or use of tangible personal property or services by any person
other than the person directly using the same in the operations described in subparagraphs
(@), (i), (iii) and ().

The exclusion provided in subparagraph (iii) shall not apply to (A) construction materials,
supplies or equipment used to construct, reconstruct, remodel, repair or maintain facilities not
used directly by the purchaser in the production, delivering or rendition of public utility
service or (B) tools and equipment used but not installed in the maintenance of facilities used
directly in the production, delivering or rendition of a public utility service.

The exclusion provided in subparagraphs (i), (ii), (iii) and (iv) shall not apply to the services
enumerated in clauses (0)(9) through (16) and (w) through (kk), except that the exclusion
provided in subparagraph (ii) for farming, dairying and agriculture shall apply to the service
enumerated in clause (z).

(5) Where tangible personal property or services are utilized for purposes constituting a
“use,” as herein defined, and for purposes excluded from the definition of “use,” it shall be
presumed that such property or services are utilized for purposes constituting a “sale at
retail” and subject to tax unless the user thereof proves to the department that the
prz;eldominatr;,‘tll purposes for’ which such property or services are utilized do not constitute a
“sale at retail.” : :

(6) The term “use” with respect to “liquor” and “malt or brewed beverages” shall include
the purchase of “liquor” from any “Pennsylvania liquor store” by any person for any purpose
and the purchase of “malt or brewed beverages” from a “manufacturer of malt or brewed
beverages,” “distributor” or “importing distributor” by any person for any purpose, except
purchases from a “manufacturer of malt or brewed beverages” by a “distributor” or
“importing distributor,” or purchases from an “importing distributor™ by a “distributor”
within the meaning of the “Liquor Code.” The term “use” shall not include any purchase of
“malt or brewed beverages” from a “retail dispenser” or any purchase of “liquor” or “malt or
brewed beverages” from a person holding a “retail liquor license” within the meaning of and
pursuant to the provisions of the “Liquor Code,” but shall include the exercise of any right or
power incidental to the ownership, custody or possession of “liquor™ or “malt or brewed
beverages” obtained by the person exercising such right or power in any manner other than
pursuant to the provisions of the “Liquor Code.” »
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SESSION OF 1997 Act 7, § 1

(7) The use of tangible personal property purchased at retail upon which the services
described in subclauses (2), (3) and (4) of this clause have been performed shall be deemed to
be a use of said services by the person using said property.

(8) The term “use” shall not include the providing of a motor vehicle to a nonprofit private
or public school to be used by such a school for the sole purpose of driver education.

(9) The obtaining by the purchaser of lobbying services.

(10) The obtaining by the purchaser of adjustment services, collection services or credit
reporting services.

(11) The obtaining by the purchaser of secretarial or editing services.

(12) The obtaining by the purchaser of disinfecting or pest control services, building
maintenance or cleaning services.

(13) The obtaining by the purchaser of employment agency services or help supply
services.

(15) The omg by the purchaser of lawn care service.
(16) The obtaining by the purchaser of self-storage service.

x % %
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* ok Xk

() “Premium cable or premium video programming service.” That portion of cable
television services, video programming services, community antenna television services or any
other distribution of television, video, audio or radio services which meets all of the following
criteria: s : oo '

(1) is transmitted with or without the use of wires to purchasers; and

(2) which consists substantially of programming uninterrupted by paid commercial adver-
tising which includes, but is not limited to, programming primarily composed of uninterrupted

- full-length motion pictures or sporting events, pay-per-view, paid programming or like audio
or radio broadeasting»; and . .

(3) does not constitute a component of a basic service tier provided by a cable television
system or a cable programming service tier provided by a cable television system. A basic
service tier shall include all signals of domestic television broadcast stations, any public,
educational, governmental or religious programming and any additional video programming
signals or service added to the basic service tier by the cable operator. The basic service tier
shall also include a single additional lower-priced package of broadcast channels- and access
information channels which is a subset of the basic service tier as set forth -above. A cable
programming service tier jncludes any video programming other than: (i) the basic service
tier; (ii) video programming offered on a pay-per-channel or pay-per-view basis; or (iii) a
combination of multiple channels of pay-per-channel or pay-per-view programming offered as
a package. If a purchaser receives or -agrees to receive premium cable or premium video
programming service, then the following charges are included in the purchase price: charges
for installation or repair of any premium cable or premium video programming service,
upgrade ‘to -include additional premium cable or premium video programming service,
downgrade to exclude all or some premium cable or premium video programming service,
additional premium cable outlets in excess of ten or any other charge or fee related to
premium cable or premium video programming services. The term shall not apply to
transmissions by public television, public radio services or official Federal, State or local
government cable services.-.Nor shall the term apply to local origination programming which
provides a variety of public service programs unique to the community, programming which
provides coverage of public affairs issues which are presented without commentary or
analysis, including United States: Congressional proceedings, or programming which is
sl.nbstantially related to religions subjects. Nor shall the term “premium cable. or -premium
video programming service” apply to subscriber charges for access to a video dial tone system
or charges by a common carrier to a video programmer for the transport of video program-
ming. R ‘ ]

Section 2. Section 204(29) and (52) of the act, amended or added August 4, 1991 (P.L. 97,
No. 22), December 13, 1991 (P.L. 373, No. 40) and June 30, 1995 (P.L. 139, No. 21), are
amended and the section is amended by adding clauses to read:

Section 204. Exclusions from Tax 2
272 P.S. § 7204(29) and (52).
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SESSION OF 1997 Act 7, § 3

The tax imposed by section 202 3 shall not be imposed upon

* % *

(29) The sale at retail or use of food and beverages for human consumption, ineluding
eandy-and-gum, except that this exclusion shall not apply with respect to—

(i) Soft drinks;
(ii) Malt and brewed beverages and spirituous and vinous liquors;

(iii) Food or beverages, whether sold for consumption on or off the premises or on a “take-
out” or “to go” basis or delivered to the purchaser or consumer, when purchased (A) from
persons engaged in the business of catering; or (B) from persons engaged in the business of
operating establishments from which ready-to-eat food and beverages are sold, including, but
not limited to, restaurants, cafes, lunch counters, private and social clubs, taverns, dining cars,
hotels, night clubs, fast food operations, pizzerias, fairs, carnivals, lunch carts, ice cream
stands, snack bars, cafeterias, employe cafeterias, theaters, stadiums, arenas, amusement
parks, carryout shops, coffee shops and other establishments whether mobile or immobile.
For purposes of this clause, a bakery, a pastry shop, a donut shop, a delicatessen, grocery
store, supermarket, farmer’s market or a convenience store shall not be considered an
establishment from which food or beverages ready to eat are sold except for the sale of meals,
sandwiches, food from salad bars, hand-dipped or hand-served iced based products including
ice cream and yogurt, hot soup, hot pizza and other hot food items, brewed coffee and hot
beverages. For purposes of this subclause, beverages shall not include malt and brewed
beverages and spirituous and vinous liquors but shall include soft drinks. The sale at retail of
food and beverages at or from a school or church in the ordinary course of the activities of
such organization is not subject to tax.

* %k k

(53) The sale at retail or use of candy or gum regardless of the location from which the
candy or gum is sold.

(54) The sale at retail to or use by a producer of commercial motion pictures of any
tangible personal property directly used in the production of a feature-length commercial
motion picture distributed to a national audience: Provided, however, That the production of
any motion picture for which the property will be used does not violate any Federal or State
law; and Provided further That the purchaser shall furnish to the vendor a certificate
substantially in the form as the Department of Community and Economic Development may,
by regulation, prescribe, stating that the sale is exempt from tax pursuant to this clause.

Section 3. Section 253 of the act, amended April 8, 1976 (P.L. 92, No. 38) and July 1, 1985
(P.L. 78, No. 29), is amended to read: '

Section 253. Refund Petition ¢

(a) Except as provided for in section 256 ® and in subsection (b) and (d) of this section, the
refund or credit of tax, interest or penalty provided for by section 252 ¢ shall be made only
where'the person who has actually paid the tax files a petition for refund with the department
within—three pars—of—the—aectual-payment—ofthe—{tax—1o0-the—-0mMMOoRWeaitH u_nder section
3003.1.7 Such petition for refund must set forth in reasonable detail the grounds upon which
the taxpayer claims that the Commonwealth is not rightfully entitled to such tax, interest or
penalty, in whole or in part, and shall be accompanied by an affidavit affirming that the facts
contained therein are true and correct. The department may hold such hearings as may be
necessary for the purpose at such times and places as it may determine, and each person who
has duly filed a refund petition shall be notified by the department of the time when, and the
place where, such hearing in his case will be held.

372 P.S. § 7202. 572 P.S. § 7252.
472 P.S. § 7253. 772 P.S. § 10003.1.
572 P.S. § 7256.
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(b) A refund or credit of tax, interest or penalty, paid as a result of an assessment made by
the department under section 2318 shall be made only where the person who has actuall
paid the tax files with the department a petition for a refund with the department within-six
nmonths-atte ho-date-the-notice-of assessment-was-m ailed under section 30()31(d). The filmg
of a petition for refund, under the provisions of this subsection, shall not affect the abatement
of interest, additions or penalties to which the person may be entitled by reason of his
payment of the assessment.

(c) It shall be the duty of the department, within six months after receiving a petition for
refund, to dispose of the issue raised by such petition, and mail notice of the department’s
decision to the petitioner: Provided, however, That the taxpayer and the department may, by
stipulation, extend such disposal time by not more than six additional months,

(d) Notwithstanding any other provision of this section where any tax, interest or penalty
has been paid under a provision of this article subsequently held by final judgment of a court
of competent jurisdiction to be unconstitutional, or under an interpretation of such provision
subsequently held by such court to be erroneous, a petition for refund may be filed either
before or subsequent to final judgment, but such petition must be filed withi
tho-date-of-the-paymento hich-a-refun 2 is-requested under section 3003.1. The department
shall have jurisdiction to hear and determine any such petition filed prior to such final
Jjudgment only if, at the time of filing of the petition, proceedings are pending in a court of
competent jurisdiction wherein the claim of unconstitutionality or of erroneous interpretation,
made in the petition for refund may be established, and in such case, the department shall not
take final action upon the petition for refund until the judgment determining the question
involved in such petition has become final.

Section 4. Section 266(d) of the act is amended to read:

Section 266. Additions to Tax?

* k %

shat-Rot-exesed-two-hundred --- $200)-nor-beless-than-ten-dollars (S10
Section 5. Section 301 introductory paragraph, (c.2), (d), (d.1), (e.1) and (s.2) of the act,
amended or added August 31, 1971 (P.L. 362, No. 93), December 23, 1983 (P.L. 370, No. 90),

December 13, 1991 (P.L. 373, No. 40), June 16, 1994 (P.L. 2179, No. 48) and June 30, 1995 (P.L.
139, No. 21), are amended and the section is amended by adding clauses to read:

Section 301. Definitions 1

The following words, terms and phrases when used in this article shall have the meaning
ascribed to them in this section except where the context clearly indicates a different
meaning. Any Unless specifically provided otherwise, any reference in this article to the
Internal Revenue Code shall include the Internal Revenue Code of 1954 1986 (Public Law
99-514, 26 US.C. § 1 et seq.), as amended to the—date on—whichthis articleiseffective

January 1, 1997:

* %k %k
(c.2) “Claimant” means a person who is subject to the tax imposed under this article, is not
a dependent of another persen ayer for purposes of section 151 of the Internal Revenue

Code of 1986 (Public Law 99-514, 26 US.C. § 151), but is entitled to claim against such tax
the poverty tax provisions as provided by this act.

(d) “Compensation” means and shall include salaries, wages, commissions, bonuses and
incentive payments whether based on profits or otherwise, fees, tips and similar remuneration

872 PS. § 1231 1072 P.8. § 7301(intro. par.)(c.2), (d), (d.1), (e.l)
972 P.S. § 7266(d). and (s.2).
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g‘eceived for services rendered, whether directly or through an agent, and whether in cash or
n property.

The term “compensation” shall not mean or include: (i) periodic payments for sickness and
disability other than regular wages received during a period of sickness or disability; or (ii)
disability, retirement or other payments arising under workmen’s compensation acts, occupa-
tional disease acts and similar legislation by any government; or (iii) payments commonly
recognized as old age or retirement benefits paid to persons retired from service after
reaching a specific age or after a stated period of employment; or (iv) payments commonly
known as public assistance, or unemployment. compensation payments by any governmental
agency; or (v) payments to reimburse actual expenses; or (vi) payments made by employers
or labor unions fer, including payments made pursuant to a cafeteria plan qualifying under
section 125 of the Internal Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. § 125 et
seq.), for employe benefit programs covering hospitalization, sickness, disability or death,
supplemental unemployment benefits, or strike benefi i i i :
Provided, That the program does not discriminate in favor of highly compensated individuals
as to_eligibility to participate, payments or program benefits; or (vil) any compensation
received by United States servicemen serving in a combat zone; or (viii) payments received
by a foster parent for in-home care of foster children from an agency of the Commonwealth
or a political subdivision thereof or an organization exempt from Federal tax under section
501(c)(3) of the Internal Revenue Code of 1954 which is licensed by the Commonwealth or a
political subdivision thereof as a placement agency:; or (ix) payments made by employers or
labor unions for employe benefit programs covering social security or retirement.

(d.1) “Corporation,” as-used-in-the definition-of a-“small-corporation” in this seetion-and for
purposes of applying the provisions of section 303(a) 1! with respect to a “reorganization” as
defined in that section, the term “corporation” shall include a business trust to which 15
Pa.C.S. Ch. 95 (relating to business trusts) applies and, a common law business trust or a
limited liability company, that for Federal income tax purposes is taxable as a corporation or
an investment company. The-term-does-not-inelude:

......................

this-aet. child who is the dependent, of a claimant for purposes of section 151 of the Internal
Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. § 151).

* kg

(n.0) “Partnership” means a domestic or foreign general partnership, joint venture, limited
partnership, limited liability company, business trust or other unincorporated entity that for
Federal income tax purposes is taxable as a partnership.

1172 P.S. § 7303(a).
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* * %

(0.3) “Qualified Subchapter S subsidiary” means a domestic or foreign corporation which
for Federal income tax purposes is treated as a qualified Subchapter S subsidiary, as defined
in section 1361(b)(3)(B) of the Internal Revenue Code of 1986 (Public Law 99-514, 26 U.S.C.
§ 1361), as amended to January 1, 1997.

* * %

(8.2) “Small corporation” means any corporation which has a valid election in effect under
subchapter S of Chapter 1 of the Internal-Revenus-Code-of 1954, as-amended-as-of Janua
1983 Internal Revenue Code of 1986, as amended to January 1, 1997, and which does not have
passive investment income in excess of twenty-five per cent of its gross receipts. For
purposes of this clause, “passive investment income” means gross receipts derived from
royalties, rents, dividends, interest, annuities and sales or exchanges of stock or securities
(gross receipts from such sales or exchanges being taken into account only to the extent of
gains therefrom). For purposes of determining whether a corporation qualifies as a small
corporation for purposes of this article, (i) a qualified Subchapter S subsidiary owned by a
small corporation shall not be treated as a separate corporation, and all gross receipts and
passive investment income of such qualified Subchapter S subsidiary shall be treated as
earned by the parent corporation; and (ii) all inter-corporate payments or distributions
between the parent corporation and any qualified Subchapter S subsidiary owned by such
corporation shall be eliminated.

* X ¥

Section 6. Section 303(a)@3) of the act, amended July 13, 1987 (P.L. 325, No. 59) and
December 3, 1993 (P.L. 473, No. 68), is amended to read:

R amendad 0

Section 303. Classes of Income 2

(a) The classes of income referred to above are as follows:
*x ¥ X

(3) Net gains or income from disposition of property. Net gains or net income, less net
losses, derived from the sale, exchange or other disposition of property, including real
property, tangible personal property, intangible personal property or obligations issued on or
after the effective date of this amendatory act by the Commonwealth; any public authority,
commission, board or other agency created by the Commonwealth; any political subdivision of
the Commonwealth or any public authority created by any such political subdivision; or by
the Federal Government as determined in accordance with accepted accounting principles and
practices. For the purpose of this aet,for article:

(i) For the determination of the basis of any property, real and personal, if acquired prior
to June 1, 1971, the date of acquisition shall be adjusted to June 1, 1971, as if the property
had been acquired on that date. If the property was acquired after June 1, 1971, the actual
date of acquisition shall be used in determination of the basis.

(ii) At the election of the taxpayer, the term “net gains or income” shall not include net
gain in an amount not to exceed one hundred thousand dollars ($100,000), or a pro rata part of
one hundred thousand dollars ($100,000) if the property is owned by more than one taxpayer,
from the sale or exchange of the taxpayer’s principal residence if the taxpayer has attained
fifty-five years of age before the date of the sale or exchange. If the property is held by a
husband and wife and they make a joint return for the taxable year of the sale or exchange
and one spouse satisfies the age, ownership and use requirements of this elause subparagraph
(i) with respect to the property, then both husband and wife shall be treated as satisfying the
age, ownership and use requirements of this elause subparagraph (ii).

(A) For purposes of this elause,in subparagraph (ii):
(I) In the case of an unremarried individual whose spouse is deceased on the date of sale or

exchange of the property, if the deceased spouse, during the five-year period ending on the
date of sale or exchange satisfied the holding and use requirements with respect to such

1272 P.S. § 7303(a)(3).
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property, then such individual shall be treated as satisfying holding and use requirements
with respect to such property. Forthe purposes-of-this-clause,-the

(II) The term “sale or exchange” shall include- involuntary conversions such as the
destruction, theft, seizure, requisition or condemnation of the property. For-the purposes-of
this-clause, the

(ITT) The term “principal residence” shall mean the property that has been owned and used
by the taxpayer as his principal residence for periods aggregating three years or more during
the five-year period ending on the date of the sale or exchange. In the case of property only
a portion of which, during the five-year period ending on the date of the sale or exchange, has
been owned or used by the taxpayer as the taxpayer’s principal residence for periods
aggregating three years or more, this seetion subparagraph (ii) shall apply with respect to so
much of the gain from the sale or exchange of such property as is determined under
regulations prescribed by the department to be attributable to the portion of the property so
owned and used by the taxpayer.

(IV) The term “used” shall include time the property was not used for rental purposes and
was unoccupied by the taxpayer due to the taxpayer being in a hospital, nursing home or
personal care facility, or for a period of less than ninety consecutive days.

(B) The provisions of this elause subparagraph (ii) shall not apply to any sale or exchange
made prior to July 1, 1987.

(C) An election under this elause subparagraph (i) may be made or revoked at any time
before the expiration of the period for making a claim for a refund of the tax imposed by this
article for the taxable year in which the sale or exchange occurred.

(D) The provisions of this elause subparagraph (i) shall be used only once during the
lifetime of the taxpayer.

(iii) The term “net gains or income” and “net losses” shall not include gains or income or
loss derived from obligations which are statutorily free from State or local taxation under the
act of August 31, 1971 (P.L. 395, No. 94),'3 entitled “An act exempting from taxation for State
and local purposes within the Commonwealth certain obligations, their transfer and the
income therefrom (including any profits made on the sale thereof), issued by the Common-
wealth, any public authority, commission, board or other agency created by the Common-
wealth, any political subdivision of the Commonwealth or any public authority created by any
such political subdivision,” or under the laws of the United States.

(iv) The term “sale, exchange or other disposition” shall not include the exchange of stock
or securities in a corporation a party to a reorganization in pursuance of a plan of
reorganization, solely for stock or securities in such corporation or in another corporation a
party to the reorganization and the transfer of property to a corporation by one or more
persons solely in exchange for stock or securities in such corporation if immediately after the
exchange such person or persons are in control of the corporation. The following shall apply:

(A) For purposes of this elause subparagraph (iv), stock or securities issued for services
shall not be considered as issued in return for property. _

(B) For purposes of this elause subparagraph (iv), the term “reorganization” means—

@)-a any of the following:

‘(D) A statutory merger or cqnsolidation;—the

(IT) The acquisition by one corporation, in exchange solely for all or a part of its voting
stock (or in exchange solely for all or a part of the voting stock of a corporation which is in
control of the acquiring corporation) of stock of another corporation if, immediately after the

acquisition, the acquiring corporation has control of such other corporation (whether or not
such acquiring corporation had control immediately before the acquisition);

i) -the,
(I11) The acquisition by one corporation, in exchange solely for all or a part of its voting
stock (or in exchange solely for all or a part of the voting stock of a corporation which is in

1372 P.S. § 4752-1 et seq.
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control of the acquiring corporation), of substantially all of the properties of another
corporation, but in determining whether the exchange is solely for stock the assumption by
the acquiring corporation of a liability of the other, or the fact that property acquired is
subject to a liability, shall be disregarded;

Gw-a, .

(IV) A transfer by a corporation of all or a part of its assets to another corporation if
immediately after the transfer the transferor, or one or more of its shareholders (including

persons who were shareholders immediately before the transfer), or any combination thereof,
is in control of the corporation to which the assets are transferred;

J-a.
(V) A recapitalization;

GA)-a.

(VI) A mere change in identity, form, or place of organization however effected;—or

(di)-the. .

(C) The acquisition by one corporation, in exchange for stock of a corporation (referred to
in this subelause clause (C) as “controlling corporation” which is in control of the acquiring
corporation, of substantially all of the properties of another corporation which in the
transaction is merged into the acquiring corporation shall not disqualify a transaction under

D clause (BXI) if such transaction would have qualified under subelause-() clause

subelause-@)
(B){) if the merger had been into the controlling corporation, and no stock of the acquiring
corporation is used in the transaction;

wili)-a. ,

(D) A transaction otherwise qualifying under subelause—G) clause (B)(I) shall not be
disqualified by reason of the fact that stock of a corporation (referred to in this subelause
clause (D) as the “controlling corporation”) which before the merger was in control of the
merged corporation is used in the transaction, if after the transaction, the corporation
surviving the merger holds substantially all of its properties and of the properties of the
merged corporation (other than stock of the controlling corporation distributed in the
transaction); and in the transaction, former shareholders of the surviving corporation
exchanged, for an amount of voting stock of the controlling corporation, an amount of stock in
the surviving corporation which constitutes control of such corporation.

(E) For purposes of this elause,-the subparagraph (iv):

(I)_The term “control” means the ownership of stock possessing at least eighty per cent of
the total combined voting power of all classes of stock entitled to vote and at least eighty per
cent of the total number of shares of all other classes of stock of the corporation.

i (I) The term “a party to a reorganization” includes a
corporation resulting from a reorganization, and both corporations, in the case of a reorgani-
zation resulting from the acquisition by one corporation of stock or properties of another. In
the case of a reorganization qualifying under subelause-G) clause (B)(I) by reason of subelause
b clause (C) the term “a-party to a reorganization” includes the controlling corporation
referred to in .clause (C).

(F) Notwithstanding any provisions hereof, upon every such exchange or conversion, the
taxpayer’s base for the stock or securities received shall be the same as the taxpayer’s actual
or attributed base for the stock, securities or property surrendered in exchange therefor.

(v) The term “sale, exchange or other disposition” shall not include a transfer by a common
trust fund described in section 584 of the Internal Revenue Code of 1986 (Public Law 99514
26 US.C. § 584), of all or substantially all of its assets to one or more companies described in
section 851 of the Internal Revenue Code of 1986 (26 US.C. § 851) in exchange for stock or
units of beneficial interest in the company or companies to which such assets are transferred
and the distribution of such stock or units by the fund to its icipants in exchange for their
interest in the fund, if no gain or loss is recogni d on the transfer or distribution for Federal
income tax ses. Upon every such exchange, the ayer’s base for the stock or units

or assets received shall be the same as the taxpayer’s actual or attributed vase for the assets,
stock, units or interest surrendered in exchange therefor.
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(vi) The term “sale, exchange or other disposition” shall not include a transfer of an
interest in an enterprise treated as a partnership for purposes of this article in exchange for
an interest in any other enterprise treated as a partnership for oses of this article, a
liquidation made in connection therewith or an exchange made pursuant to a statutory
merger, consolidation or division of enterprises so treated unless taxable income or gain is
recognized for Federal income tax oses. Upon every such exchange, the taxpayer’s base
for the interest received shall be the same as the taxpayer’s actual or attributed base for the
interest surrendered in exchange therefor.

* X %k

Section 7. Section 304(d) of the act, amended December 13, 1991 (P.L. 373, No. 40) and
June 16,1994 (P.L. 279, No. 48), is amended to read:

Section 304. Special Tax Provisions for Poverty 1
* %k ok

(d) Any claim for special tax provisions hereunder shall be determined in accordance with
the following: ’

(1) If the poverty income of the claimant during an entire taxable year is six thousand
three hundred dollars ($6,300) or less, or, in the case of a married claimant, if the joint
poverty income of the eclaimant and the claimant’s spouse during an entire taxable year is
twelve thousand six_hundred dollars ($12,600) or less, the claimant shall be entitled to a
refund or forgiveness of any moneys which have been paid over to (or would except for the
provisions of this act be payable to) the Commonwealth under the provisions of this article,

with an additional income allowance of three-thousand-dollars($3,000) four thousand dollars

($4,000) for the first additional dependent and an additional income allowance of three
four thousand dollars ($4,000) for each additional dependent of the
claimant. _For purposes of this subsection, a claimant shall not be considered to be married if:

(1) The claimant and the claimant’s spouse file separate returns; and .
(i) The claimant and the claimant’s spouse live apart at all times during the last six months
of the taxable year or are separated pursuant to a written separation agreement.

(2) If the poverty income of the claimant during an entire taxable year does not exceed the
poverty income limitations prescribed by clause (1) by more than the dollar category
contained in subelauses (i), (i), (iii), (iv), (v), (vi), (vii), (viii) or (ix) of this clause, the claimant
shall be entitled to a refund or forgiveness based on the percentage prescribed. in such
subclauses of any moneys which have been paid over to (or would except for the provisions
herein be payable to) the Commonwealth under this article:

(1) Ninety per cent if not in excess of one hundred dollars ($100).

(i) Eighty per cent if not in excess of two hundred dollars ($200).

(i) Seventy per cent if not in excess of three hundred dollars ($300).

(iv) Sixty per cent if not in excess of four hundred dollars ($400).

(v) Fifty per cent if not in excess of five hundred dollars ($500).

(vi) Forty per cent if not in excess of six hundred dollars ($600).

(vii) Thirty per cent if not in excess of seven hundred dollars ($700).

(viii) Twenty per cent if not in excess of eight hundred dollars ($800).

(ix) Ten per cent if not in excess of nine hundred dollars ($900). "

(3) If an individual has a taxable year of less than twelve months, the poverty income
thereof shall be annualized in such manner as the department may prescribe.

Section 8. Sections 307, 307.6, 307.8 and 307.9 of the act, added December 23, 1983 (P.L.
370, No. 90), are amended to read:

Section 307. Election by Small Corporation '
H72P.S. § 7304(d). 1572 P.S. § 7307.
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Except as provided in section 307.6,¢ any small corporation that is subject to the tax

imposed under Article IV !? or owns a qualified S corporation subsidiary that is subject to the
tax imposed under Article IV may elect not to-be-subject to-the i Article- TV,

to be taxed as a Pennsylvania S cogmratin. h lto ' y if all the
shareholders of the corporation on the day on which the election is made consent to the
election. A qualified Subchapter S subsidiary owned by a Pennsylvania S corporation shall be

treated as a Pennsylvania S corporation whether or not an election has been made With
respect to such subsidiary.

Section 307.6. Election after Revocation or Termination '8

If a corporation has made an election under section 307 and if such election has been
revoked pursuant to section 307.3!° or terminated for exceeding the passive investment
income limitation in section 301(s.2),*® such corporation, and any successor corporation, shall
not be eligible to make an election under section 307 for any taxable year prior to its fifth
taxable year which begins after the first taxable year for which such revoeation or termi-
nation is effective.

Section 307.8. Income of a Pennsylvania S Corporation 2! :

(a) Pennsylvania S corporation as—such shail not be subject to the tax imposed by this
article, but the shareholders of the Pennsylvania § corporation shall be subject to the tax
imposed under this article as provided in this article. '

(b)No—deduetion—shall be—allowed for—taxes—b

(b) If any tax is imposed on a Pennsylvania S corporation (or any qualified Subchapter S
subsidi owned by such Pennsylvania S corporation) pursuant to section 1374 of the
Internal Revenue Code of 1986 (Public Law 99-514, 26 US.C. § 1374), as amended to
January 1, 1997, or pursuant to Article IV or Article VI 2 for any taxable year, then, for
ses of section 307.9,% the amount of tax so imposed shall be treated as a loss sustained
by such Pennsylvania S corporation during such years. In the case of taxes im sed
ursuant to section 1374 of the Internal Revenue Code of 1986, as amended to Jan 1
1997, or Article IV, the character of such loss shall be determined by allocating the loss
proportionately among the recognized built-in gains giving rise to such tax. '

(¢) If a Pennsylvania S corporation makes a distribution of property, other than an
obligation of such corporation, with respect to its stock and the fair market value of such
property exceeds its adjusted basis in the hands of the corporation, then gain shall be
recognized on the distribution as if the property had been sold to the distributee at its fair
market value.

(d) Any election which may affect the computation of items derived from a Pennsylvania S
corporation shall be made by the corporation.

(e) Any deduction, except a net loss deduction, which was disallowed when a corporation
was subject to the tax imposed under Article IV shall be allowed in years in which the
corporation is a Pennsylvania S corporation to the same extent and in the same manner that
the deduction would have been allowed if the corporation had remained subject to the tax
imposed under Article IV. :

Section 307.9. Income of Pennsylvania S Corporations Taxed to Shareholders #

(a) Each shareholder of a Pennsylvania S corporation shall take into income such share-
holder’s pro rata share of the income or loss in each applicable class of income received by the
corporation for its taxable year ending within or with the shareholder’s taxable year.

1672 P.S. § 7307.6. 2172 P.S. § 7307.8.
1772 P.S. § 7401 et seq. 2272 P.S. §§ T401 et seq., 7601 et seq.
1872 P.S. § 7307.6. ' B72P.S. § 73079,
1972 P.S. § 7307.3. 472 P.S. § 7307.9.

2072 P.S. § 7301(s.2).
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(b) Each shareholder’s pro rata share of any item for any taxable year shall be the sum of
the amounts determined with respect to the shareholder by assigning an equal portion of all
items to each day of the taxable year and then by dividing that portion pro rata among the
shares outstanding on such day.

(c) The character of any item included in the shareholder’s pro rata share shall be
determined as if such item were realized directly by the shareholder from the source from
which it was realized by the corporation or incurred in the same manner as incurred by the
corporation.

(d) With respect to any deduction allowed pursuant to section 307.8(e), any nonresident
shareholder shall be allowed such deduction only to the extent that the previously disallowed
deduction would have been considered a deduction related to income from sources within this
Commonwealth, within the meaning of section 301(k),® during the taxable year when the
deduction was disallowed.

(e) For all oses of this article, a qualified Subchapter S subsidi owned by a
Pennsylvania S corporation shall not be treated as a separate corporation, and all assets

Liabilities and items of income, deduction and credit of such qualified Subchapter S subsidiary

shall be treated as assets, liabilities and items of income, deduction and credit of the parent
Pennsylvania S corporation. : .

Section 9. Article III of the act is-amended by adding a part to read:

‘ PART VLA
CONTRIBUTIONS OF REFUNDS BY CHECKOFF

Section 315.1. Definitions 2

The following words, terms and phrases, when used in this part, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different
meaning: ' :

“Department.” The Department of Revenue of the Commonwealth.

“Individual income tax.” The tax imposed under this article. '

Section 315.2, Contributions to Breast and Cervical Cancer Research 7

(a) The department shall provide a space on the Pennsylvania individual income tax return
form whereby an individual may voluntarily designate a contribution of any amount desired to
be utilized for breast and cervical cancer research in the Department of Health, _

(b) The amount so designated on the individual income tax return form shall be deducted
from the tax refund to which the individual is entitled and shall not constitute a charge
against the income tax revenues due to the Commonwealth. :

(c) The department shall determine annually the total amount designated under this
section, less reasonable administrative costs, and shall report the amount to the State
Treasurer who shall transfer the amount from the General Fund to the Pennsylvania Cancer
Control, Prevention and Research Advisory Board within the Department of Health.

(d) The department shall provide adequate information concerning the checkoff for breast
and cervical cancer research in its instructions which accompany State income tax return
forms. The information concerning the checkoff shall include the listing of an address
furnished by.the Department of Health to which contributions may be sent by taxpayers
wishing to contribute to this effort but who do not receive refunds. Additionally, the
Department of Health shall be charged with the duty to conduct a public information
campaign on the availability of this opportunity to Pennsylvania taxpayers.

(e) The De ent of Health shall report annually to the respective committees of the
Senate and the House of Representatives which have jurisdiction over health matters on the
amount received via the checkoff plan and how the funds were utilized.

2572 P.S. § 7301(k). 7172 P.S. § 1315.2.
2672 P.S. § 7315.1.
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() The General Assembly may, from time to time, appropriate funds for breast and cervical

cancer research within the Department of Health.

Section 315.3. Contributions for Wild Resource Conservation 2

" (a) The department shall provide a space on the Pennsylvania individual income tax return
form whereby an individual may voluntarily designate a contribution of any amount desired to
the Wild Resource Conservation Fund established under section 5 of the act of June 23, 1982
(P.L. 597, No. 170),® known as the “Wild Resource Conservation Act.”

) The amount so designated by an individual on the income tax return form shall be
deducted from the tax refund to which such individual is entitled and shall not constitute a
charge against the income tax revenues due the Commonwealth. i

(c) The department shall determine annually the total amount designated pursuant to this
section and shall report such amount to the State Treasurer who shall transfer such amount

from the General Fund to the Wild Resource Conservation Fund for use as provided in the
“Wild Resource Conservation Act.” The department shall be reimbursed from the fund for
any administrative costs incurred above and beyond the cost savings it realizes as a result of

individual total refund designations.

(d) The department shall provide adequate information concerning the Wild Resource
Conservation Fund in its instructions which accompany State income tax return forms, which
shall include the listing of an address furnished to it by the Wild Resource Conservation
Board to which contributions may be sent by those taxpayers wishing to contribute to said
fund but who do not receive refunds.

(e) This section shall apply to-taxable years beginning on or after January 1, 1997.

Section 315.4. Contributions for Organ Donation Awareness ¥

* (a) The dej ent shall provide a space on the Pennsylvania individual income tax return
form whereby an individual may voluntarily designate a contribution of any amount desired to
the Organ Donation Awareness Trust Fund established under 20 Pa.C.S. § 8622 (relating to
Organ Donation Awareness Trust Fund).

(b) The amount so designated by an individual on the Pennsylvania individual income tax
return form shall be deducted from the tax refund to which the individual is entitled and shall
not constitute a charge against the income tax revenues due the Commonwealth.

(¢) The department shall annually determine the total amount designated pursuant to this

section and shall report that amount to the State Treasurer who shall transfer that amount to

the Organ Donation Awareness Trust Fund. -
(d) The department shall, in all taxable years following the effective date of this section

’__‘L—_—_“_-—-,-—-—L.—'——g_*”-——'—l-
provide on its forms or in its instructions which accompany Pennsylvania individual income
tax return forms adequate information concerning the Organ Donation Awareness Trust
Fund which shall include the listing of an address furnished to it by the Organ Donation
Advisory Committee to which contributions may be sent by those taxpayers wishing to
contribute to the fund but whodo not receive refunds. R

(e) This section shall apply to taxable years beginning on or after J anuary 1, 1997.

Section 3155 _Contributions for Olympics ! o
() The department shall provide a space on the Pennsylvania individual income tax return

form whereby an individual may voluntarily designate a contribution of any amount desired to

the United States Olympic Committee, Pennsylvania Division.

(b) The amount so desiggat)ed by an individual on the income tax return form shall be

deducted from the tax refund to which such individual is entitled and shall not constitute a
charge against the income tax revenues due the Commonwealth.

2872 P.S. § 7315.3. o 3072 P.S. § 13154.
2932 P.S. § 5305. 3172 P.S. § 7315.5.
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(c) The department shall determine annually the total amount designated pursuant to this
section, less reasonable administrative costs, and shall report such amount to the State
Treasurer who shall transfer such amount from the General Fund to the United States
Olympic Committee, Pennsylvania Division.

Section 10. Section 324 of the act, amended June 16, 1994 (P.L. 279, No. 48), is amended
to read:

Section 324. General Rule 3

(a) When a partnership, association or Pennsylvania S corporation receives income from
sources within this Commonwealth for any taxable year and any portion of such income is
allocable to a nonresident partner, member or shareholder thereof, such partnership, associa-
tion or Pennsylvania S corporation shall pay a withholding tax under this section at such time
and in such manner as the department shall prescribe; however, notwithstanding any other
provision of this article, all such withholding tax shall be paid over on or before the fifteenth
day of the fourth month following the end of the taxable year.

(b) This section shall not apply to any publicly traded partnership, as defined under section
7704 of the Internal Revenue Code of 1986 (Public Law 99514, 26 U.S.C. § 1 et seq.) with

equity securities registered with the Securities and Exchange Commission under section 12 of
the Securities Exchange Act of 1934 (48 Stat. 881, 15 U.S.C. § 78a et seq.).

Section 11. Section 824.2 of the act, added August 4, 1991 (P.L. 97, No. 22), is amended to
read: L . .

Section 324.2. Treatment of Nonresident Partners, Members or Shareholders 3

Each nonresident partner, member or, shareholder or holder of a beneficial interest shall
be allowed a credit for such partner’s, member’s ex, shareholder’s or holder of a beneficial
interest’s share of the withholding tax paid by the partnership, association or Pennsylvania S
corporation. Such credit shall be allowed for the partner’s, member’s or, shareholder’s or
holder of a beneficial interest’s taxable year in which, or with which, the partnership,
association or Pennsylvania S corporation taxable year (for which such tax was paid) ends.

Section 12. Section 350 of the act, added August 31, 1971 (P.L. 362, No. 93), is amended to
read:

Section 350. Limitations on Refund or Credit 3

Any apphcatlon for refund must be ﬁled w1th the Bea;d—ef—Emaaee—and—Revem;e—mthm
hroo—yvears—from—the-time ; P be—filed department under section

3003135

Section 13. Section 352(g) of the act, amended June 29, 1984 (P.L. 445, No. 94), is
amended and the section is amended by adding a subsection to read:

Section 352. Additions, Penalties and Fees 36

* ¥ &

* x %
272 P.S. § 1324, 372 P.S. § 10003.1.
372 P.S. § 7324.2. 3672 P.S. § 7352(g).
H#72P.S. § 7350
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j) If any amount of tax required to be withheld by a partnership, association or Pennsylva-
nia S corporation and paid over to the department under section 3243 is not paid on or
before the date prescribed therefor, there shall be added to the tax and paid to the
department each month five per cent of such underpayment for each month or fraction
thereof from the due date, for the period from the due date to the date paid; but the
underpayment shall, for purposes of computing the addition for any month, be reduced by the
amount of any part of the tax which is paid by the beginning of that month. The total of such
additions shall not exceed fifty per cent of the amount of such tax.

Section 14. Section 401(1) of the act, amended June 16, 1994 (P.L. 279, No. 48), is
amended and clause (3)1 is amended by adding a phrase to read:

"Section 401. Definitions 3

The following words, terms, and phrases, when used in this article, shall have the meaning
ascribed to them in this section, except where the context clearly indicates a different
meaning: :

' (l) uC

other-state,—territory,or foreign—country,—or dependen or a business trust to which 15
Pa.C.8. Ch. 95 (relating to business trusts)

limited liability company, that for Federal income tax purposes is taxable as a corporation,
‘and (i) is doing business in this Commonwealth; or (ii) is carrying on activities in this
Commonwealth; (iii) kaving has capital or property employed or used in this Commonwealth;
or (iv) owning owns property in this Commonwealth, by or in the name of itself, or any
person, partnership, association, limited partnership, joint-stock association or corporation.
The word “corporation” shall not include building and loan associations, banks, bank and trust
companies, national banks, savings institutions, trust companies, insurance and surety compa-
nies and Pennsylvania S corporations. The word shall not include:

1. Any domestic or foreign business trust that qualifies as a real estate investment trust
under section 856 of the Internal Revenue Code or a qualified real estate investment trust
subsidiary under section 856(i) of the Internal Revenue Code or any related domestic or
foreign business trust which confines its activities in this Commonwealth to the maintenance,
administration and management of intangible investments and activities of real estate
investment trusts or qualified real estate investment trust subsidiaries. A qualified real

estate investment trust subsidiary under section 856(i) of the Internal Revenue Code shall be -

treated as part of the real estate investment trust that owns all of the stock of the qualified
real estate investment trust subsidiary.

2. Any domestic or foreign business trust that qualifies as a regulated investment company
under section 851 of the Internal Revenue Code and is registered with the United States
Securities and Exchange Commission under the Investment Company Act of 1940 or any

‘related domestic or foreign business trust which confines its activities in this Commonwealth
to the maintenance, administration and management of intangible investments and aetivities
-of regulated investment companies. ‘

3. Any nonprofit corporation, trust or other entity that is an exempt organization as
defined by section 501 of the Internal Revenue Code of 1986 (Public Law 99-514, 26 U.S.C.
§ 501). '

4. Any corporation organized as a not-for-profit under the laws of this Commonwealth or
the laws of any other state.

* * %

(3) “Taxable income.” 1, * * * :

(p) For taxable years beginning on or after J anuary 1, 1998, in the case of a corporation
that is a Pennsylvania S corporation, as defined in section 301(n.1).> the term “taxable
income” shall mean such corporation’s net recognized built-in gain to the extent of and as
determined for Federal income tax purposes under section 1374(d)(2) of the Internal Revenue

orporation.” A corporation having capital-stoek, joint-stock association, er-limited

applies and, a common law business trust or a.

3172 P.S. § 7324. 3372 P.S. § 7301(n.1).
872 P.8. § T401(1).
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Code of 1986 (Public Law 99-514, 26 U.S.C. § 1374). For purposes of this article, a
Pennsylvania S corporation and each qualified Subchapter S subsidiary, as defined in section
301(0.3), shall be treated as separate corporations. .

® * %

Section 15. The definitions of “average net income,” “capital stock,” “capital stock value,”
“domestic entity,” “foreign entity,” “net worth” and “processing” in section 601(a) of the act,
amended or added July 1, 1985 (P.L. 78, No. 29), July 2, 1986 (P.L. 318, No. 70, June 16, 1994
(P.L. 279, No. 48) and June 30, 1995 (P.L. 139, No. 21), are amended to read:

Section 601. Definitions and Reports

(2) The following words, terms and phrases when used in this Article VI shall have the
meaning ascribed to them in this section, except where the context clearly indicates a
different meaning:

“Average net income.” The sum of the net income or loss for each of the current and
immediately preceding four years, divided by five. If the entity has not been in existence for
a period of five years, the average net income shall be the average net income for the number
of years that the entity has actually been in existence. In computing average net income,
losses shall be entered as computed, but in no case shall average net income be less than zero.
The net income or loss of the entity for any taxable year shall be the amount set forth as
income per books on the income tax return filed by the entity with the Federal Government
for such taxable year, or if no such return is made, as would have been set forth had such a
return been made, subject, however, in either case to any correction thereof, for fraud,
evasion or error. In the case of any entity which has an investment in another corporation,
the net income or loss shall be computed on an unconsolidated basis exclusive of the net
income or loss of such other corporation. In the case of a limited liability company or
business trust taxable as a partnership for Federal income tax purposes, the net income or
loss of the limited liability company or business trust for any given year shall be reduced b
the amount of distributions made by such limited Liability company or business trust to any
member of such limited liability company or business trust who is deemed to be materially

articipating in the activities conducted by such limited liability com or business trust for
ses of section 469 of the Internal Revenue Code of 1986 (Public Law 99-514, 26 U.S.C.
$ 469). For this se, distributions which are made to a member of a limited Labilit,
company or business trust within thirty (30) days of the end of a given year may be treated as
having been made in the preceding year and not in the year in which such distribution is
actually made.

“Capital stock.” The capital stock of-an—entity, certificates, memberships and all other

interests in a domestic or foreign eorporation entity.

“Capital stock value.” The amount computed pursuant to the following formula: the
product of one-half times the sum of the average net income capitalized at the rate of nine
and one-half per cent plus seventy-five per cent of net worth, from which product shall be
subtracted ene-hundred-thousand dollars($100,000) one hundred twenty-five thousand dollars
($125,000), the algebraic equivalent of which is

(.6 x (average net income/.095 + (.75)
(net worth))) — $100,000 $125,000

* &k %

“Domestic entity.” Every corporation having-eapital-steck, every joint-stock association,

......

od-by-or-under-any laws-of the-Commonwealth, or every business trust to which 15 Pa.C.S.
Ch. 95 (relating to business trusts) applies and-thatfor Fedoral income—tax—p is

ien, every common law business trust or every limited liability company
other than a restricted professional corporation subject to 15 Pa.C.S. Ch. 89 (relating to

#0172 P.S. § 7601,
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limited liability companies) organized or incorporated by or under any laws of the Common-
wealth, other than corporations of the first class, nonprofit corporations, trusts or other
entities that are exempt organizations as defined in section 501 of the Internal Revenue Code
of 1986 (Public Law 99-514, 26 U.S.C. § 501), corporations organized as not-for-profit under
the laws of the Commonwealth or the laws of any other state and cooperative agricultural
associations not having capital stock and not conducted for profit, banks, savings institutions,
title insurance or trust companies, building and loan associations and insurance companies is a
domestic entity. The term “domestic entity” shall not include:

(1) Any domestic or foreign business trust that qualifies as a real estate investment trust
under section 856 of the Internal Revenue Code or a qualified real estate investment trust
subsidiary under section 856(i) of the Internal Revenue Code or any related domestic or
foreign business trust which confines its activities in this Commonwealth to the maintenance,
administration and management of intangible investments and activities of -real estate
investment trusts or qualified real estate investment trust subsidiaries. A qualified real
estate investment trust subsidiary under section 856(i) of the Internal Revenue Code shall be
treated as part of the real estate investment trust that owns all of the stock of the qualified
real estate investment trust subsidiary.

(2) Any domestic or foreign business trust that qualifies as a regulated investment
company under section 851 of the Internal Revenue Code and is registered with the United
States Securities and Exchange Commission under the Investment Company Act of 1940 or
any related domestic or foreign business trust which confines its activities in this Common-
wealth to the maintenance, administration and management of intangible investments and
activities of regulated investment companies.

% ok ¥

“Foreign entity.”

Every corporation, joint-stock association, limited—partnership—and

or every business trust to which 15 Pa.C.S. Ch. 95 (relating to
business trusts) applies and-that-for Federal incomo-tax-purpeses-is-taxable as-a-eorps
common law business trust, or every limited liability company other than a restricted
professional corporation subject to 15 Pa.C.S. Ch. 89 (relating to limited lability companies)
incorporated or organized by or under the laws of any jurisdiction other than the Common-
wealth, and doing business in and liable to taxation within the Commonwealth or carrying on
activities in the Commonwealth, including solicitation or either owning or having capital or
property employed or used in the Commonwealth by or in the name of any limited
partnership or joint-stock association, copartnership or copartnerships, person or persons, or
in any other manner doing business within and liable to taxation within the Commonwealth
other than nonprofit corporations, trusts or other entities that are exempt organizations as
defined in section 501 of the Internal Revenue Code of 1986 (Public Law 99-514, 26 U.S.C.
§ 501), corporations organized as notfor-profit under the laws of a jurisdiction other than the
Commonwealth, banks, savings institutions, title insurance or trust companies, building and
loan associations and insurance ¢ompanies is a foreign entity. The term “foreign entity” shall
not include: :

(1) Any domestic or foreign business trust that qualifies as a real estate investment trust
under section 856 of the Internal Revenue Code or a qualified real estate investment trust
subsidiary under section 856(i) of the Internal Revenue Code or any related domestic or
foreign business trust which confines its activities in this Commonwealth to the maintenance,
administration and management of intangible investments and activities of real estate
investment trusts or qualified real estate investment trust subsidiaries. A qualified real
estate investment trust subsidiary under section 856(i) of the Internal Revenue Code shall be
treated as part of the real estate investment trust that owns all of the stock of the qualified
real estate investment trust subsidiary.

(2) Any domestic or foreign business trust that qualifies as a regulated investment
company under section 851 of the Internal Revenue Code and is registered with the United
States Securities and Exchange Commission under the Investment Company Act of 1940 or
any related domestic or foreign business trust which confines its activities in this Common-
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wealth to the maintenance, administration and management of intangible investments and
activities of regulated investment companies.

“Net worth.”

(1) Net worth shall be the sum of the entity’s issued and outstanding capital stock, surplus
and undivided profits as per books set forth for the close of such tax year on the income tax
return filed by the entity with the Federal Government, or if no such return is made, as would
have been set forth had such return been made, subject, however, in either case to any
correction thereof for fraud, evasion or error. In the case of any entity which has
investments in the-eommon-steck-of other corporations, the net worth shall be the consolidat-
ed net worth of such entity computed in accordance with generally accepted accounting
principles. In the case of a limited liability company or a business trust, net worth for any
tax year shall be the entity’s assets minus its liabilities as of the close of such tax year. Net
worth shall in no case be less than zero.

(2) If net worth as arrived at under clause (1) for the current tax year is greater than twice
or less than one-half of the net worth which would have been calculated under clause (1) as of
the first day of the current tax year, then net worth for the current tax year shall be the
average of these two amounts.

“Processing.” The following activities when engaged in as a business enterprise:

(1) The filtering or heating of honey, the cooking or freezing of fruits, vegetables,
mushrooms, fish, seafood, meats or poultry, when the person engaged in such business
packages such property in sealed containers for wholesale distribution.

(1.1) The processing of vegetables by cleaning, cutting, coring or chopping and treating to
preserve, sterilize or purify and substantially extend the useful shelf life of the vegetables,
when the person engaged in such activity packages such property in sealed containers for
wholesale distribution.

(2) The scouring, carbonizing, cording, combing, throwing, twisting or winding of natural or
synthetic fibers, or the spinning, bleaching, dyeing, printing or finishing of yarns or fabrics,
when such activities are performed prior to sale to the ultimate consumer.

(3) The electroplating, galvanizing, enameling, anodizing, coloring, finishing, impregnating
or heat treating of metals or plastics for sale or in the process of manufacturing.

(3.1) The blanking, shearing, leveling, slitting or burning of metals for sale to or use by a
manufacturer or processor.

(4) The rolling, drawing or extruding of ferrous and nonferrous metals.

(5) The fabrication for sale of ornamental or structural metal or metal stairs, staircases,
gratings, fire escapes or railings (not including fabrication work done at the construction site).

(6) The preparation of animal feed or poultry feed for sale.

(7) The production, processing and bottling of nonalcoholic beverages for wholesale distri-
bution.

(8) The slaughtering and dressing of animals for meat to be sold or to be used in preparing
meat products for sale, and the preparation of meat products, including lard, tallow, grease,
cooking and inedible oils for wholesale distribution.

(9) The operation of a sawmill or planing mill for the production of lumber or lumber
products for sale.

(10) The milling for sale of flour or meal from grains.

(10.1) The aging, stripping, conditioning, crushing and blending of tobacco leaves for use as
cigar filler or as components of smokeless tobacco products for sale to manufacturers of
tobacco products.

(11) The publishing of books, newspapers, magazines or other periodicals, printing and
broadcasting radio and television programs by licensed commercial or educational stations.

(12) The processing of used lubricating oils.

(13) The blending, rectification or production by distillation or otherwise of alcohol or
aleoholic liquors, except the distillation of aleohol from byproducts of winemaking for the sole
purpose of fortifying wine.
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(14) The salvaging, recycling or reclaiming of used materials to be recycled into a
manufacturing process.

(15) The development or substantial modification of computer programs or software for
sale to unrelated persons for their direct and independent use.
* Kk ¥k

Section 16. The act is amended by adding sections to read:

Section 602.4. Separate Entities !

For purposes of this article, each Pennsylvania S corporation and each qualified Subchapter
S subsidiary, as defined in section 301(0.3), shall be treated as separate corporations.

Section 602.5. Shows and Flea Markets 2

A _corporation that confines its activities in this Commonwealth during the course of a
calendar year to attendance at an organized “show” or “flea market” for the purpose of
exhibiting its goods and making sales therefrom shall not be subject to the minimum tax
imposed under Article VI based solely upon such attendance if limited to no more than twenty
days during the year, with no more than five days being consecutive.

Section 17. Section 1101-C of the act is amended by adding definitions to read:

Section 1101-C. Definitions #

The following words when used in this article shall have the meanings ascribed to them in
this section:

* ¥ %

“Living trust.” Any trust, other than a business trust, intended as a will substitute by the
settlor which becomes effective during the lifetime of the settlor, but from which trust
distributions cannot be made to any beneficiaries other than the settlor prior to the death of
the settlor.

* ok %

“Ordinary trust.” Any trust, other than a business trust or a living trust, which takes
effect during the lifetime of the settlor and for which the trustees of the trust take title to
property primarily for the purpose of protecting, managing or conserving it until distribution
to_the named beneficiaries of the trust. An ordinary trust does not include a trust that has
an objective to carry on business and divide gains, nor does it either expressly or impliedly
have any of the following features: the treatment of beneficiaries as associates, the treatment
of the interests in the trust as personal property, the free transferability of beneficial
interests in the trust, centralized management by the trustee or the beneficiaries, or
continuity of life. .

* %k *
Section 18. Section 1102-C.3(8), (9) and (18) of the act, amended or added July 2, 1986

(P.L. 318, No. 77) and July 1,:1989 (P.L. 95, No. 21), are amended and the section is amended
by adding clauses to read: :

Section 1102-C.3. Excluded Transactions “
The tax imposed by section 1102-C 5 shall not be imposed upon:

* * *

(8) A transfer for no or nominal actual consideration to a trustee of an ordinary trust
where the transfer of the same property would be exempt if the transfer was made directly
from the grantor to all of the possible beneficiaries that are entitled to receive the property or
proceeds from the sale of the property under the trust, whether or not such beneficiaries are

172 P.S. § 7602.4. ’ #72 P.S. § 8102-C.3(8). %+ and (18).
4272 P.S. § 7602.5. 72 P.S. § 8102-C.
$72PS. § 8101-C.
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contingent or specifically named. A trust clause which identifies the contingent beneficiaries
by reference to the heirs of the trust settlor as determined by the laws of the intestate
succession shall not disqualify a transfer from the exclusion provided by this elause. No such
exemption shall be granted unless the recorder of deeds is presented with a copy of the trust
instrument that clearly identifies the grantor and all possible beneficiaries.

(8.1) A transfer for no or nominal actual consideration to a trustee of a living trust from the
settlor of the living trust. No such exemption shall be granted unless the recorder of deeds is
presented with a copy of the living trust instrument.

(9) A transfer for no or nominal actual consideration from a trustee to-a-beneﬁeia‘-y—of—an

of an ordinary trust to a specifically named beneficiary that is entitled to

receive the property under the recorded trust instrument or to a contingent beneficiary

where the transfer of the same property would be exempt if the transfer was made by the

grantor of the property into the trust to that beneficiary. However, any transfer of real

estate from a living trust during the settlor’s lifetime shall be considered for the purposes of
this article as if such transfer were made directly from the settlor to the grantee.

(9.1) A transfer for no or nominal actual consideration from a trustee of a living trust after

the death of the settlor of the trust or from a trustee of a trust created pursuant to the will of
a decedent to a beneficiary to whom the property is devised or bequeathed.

(9.2) A transfer for no or nominal actual consideration from the trustee of a living trust to
the settlor of the living trust if such property was originally conveyed to the trustee by the
settlor.

* Xk ¥

(18) A transfer to a conservancy which possesses a tax-exempt status pursuant to section
501(c)(3) of the Internal Revenue Code of 1954 (68A Stat. 3, 26 U.S.C. § 501(c)(3)) and which
has as its primary purpose preservation of land for historic, recreational, scenic, agricultural
or open-space opportunities; or a transfer from such a conservancy to the United States, the
Commonwealth or to any of their instrumentalities, agencies or political subdivisions.; or any
transfer from such a conservancy where the real estate is encumbered by a perpetual
agricultural conservation easement as defined by the act of June 30, 1981 (P.L. 128, No. 43),5
known as the “Agricultural Area Security Law,” and such conservancy has owned the real
estate for at least two years immediately prior to the transfer.

* ¥ X

Section 19. Section 1113-C of the act, added July 2, 1986 (P.L. 318, No. 77), is amended to
read:

Section 1113-C. Refunds 7

(a) Whenever the amount due upon determination, redetermination or review is less than
the amount paid to the department on account thereof, the department shall enter a credit in
the amount of such difference to the account of the person who paid the tax.

(b) Where there has been no determination of unpaid tax, the department shall have the
power, and its duty shall be, to hear and decide any application for refund and, upon the
allowance of such application, to enter a credit in the amount of the overpayment to the
account of the person who paid the tax. Such application must be filed within-two-years-after
the-date-of payment under section 3003.1.48

Section 20. Section 1253 of the act, added December 21, 1981 (P.L. 482, No. 141), is
amended to read:

Section 1253. Limitations 49
Claims for refund or allowance of tax imposed by this article shall be filed within-one-year

163 P.S. § 901 et seq. 1872 P.S. § 10003.1.
772 P.S. § 8113-C. 1972 P.S. § 8253.
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refund—or-allowanee under section 3003.1% and shall be in such form and contain such
information as the department shall, by regulation, prescribe.

Section 21. Section 1296 of the act, amended August 4, 1991 (P.L. 97, No. 22), is amended
to read:

Section 1296. Disposition of Certain Funds 5!

All cigarette tax revenues collected by the Department of Revenue under this article and
heretofore paid into the Parent Reimbursement Fund in accordance with the act of August
27, 1971 (P.L. 358, No. 92),52 known as the “Parent Reimbursement Act for Nonpublic
Education,” shall be transferred into the General Fund. Beginning July 1, 1993, two thirty-
firsts of cigarette tax receipts shall be transferred into the Agricultural Conservation
Easement Purchase Fund, and beginning July-1, 1992, two-thirty-firsts January 1, 1997, three
thirty-firsts of cigarette tax receipts shall be paid into a restricted account to be known as the
Children’s Health Fund for health care for indigent children, and the remainder shall be paid
into the General Fund. Moneys in the Children’s Health Fund shall not be expended until
the enactment of legislation to implement a program of expanded access to health care for
children. The transfers required by this section shall be made by July 15 for the preceding
six months and by January 15 for the preceding six months. .

Section 22. The heading of Article XVI-A of the act is amended to read:

ARTICLE XVI-A

PASSENGER-GAR VEHICLE RENTAL TAX

Section 23. Sections 1601-A, 1602-A, 1603-A and 1604-A of the act, added June 16, 1994
(P.L. 279, No. 48), are amended to read:

Section 1601-A. Definitions 3

The following words, terms and phrases, when used in this article, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different
meaning:

“Metor Rental vehicle.” A private passenger motor vehicle designed to transport fifteen or
fewer passengers or a truck, trailer or semitrailer used in the transportation of property
other than commereial freight, that is rented without a driver and is part of a fleet of five or
more passenger rental vehicles used for that purpose, owned or leased by the same person or
entity.

“Vehicle rental company.” Any business entity engaged in the business of renting motor
vehicles in this Commonwealth.

Section 1602-A. Passenger Car Vehicle Rental Tax 5

(a) Each vehicle rental company shall collect, at the time the meter rental vehicle is rented
in this Commonwealth, on“each rental contract for a period of twenty-nine or fewer
consecutive days, a tax equal to two per cent of the purchase price of the rental.

Section 1603-A. Reporting and Remittance of Tax % :

(a) The tax shall be reported and remitted in the same manner as the tax imposed by
Article XXIII of this act, except that, no later than February 15 of each calendar year, each
vehicle rental company shall file a report with the Department of Revenue on a form
prescribed by the department. The report shall include the amount of tax remitted during
the previous calendar year and the total amount of meter rental vehicle licensing and title
fees imposed by the Commonwealth under 75 Pa.C.S. (relating to vehicles) on the vehicle

372 P.S. § 10003.1. 5372 P.S. § 8601-A.
3172 P.S. § 8296. HT72P.S. § 8602-A.
5224 P.S. § 5701 et seq. 372 P.S. § 8603-A.
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rental company’s meter rental vehicles and paid to the Commonwealth by the vehicle rental
company in the previous calendar year.

(b) When reconciling the reports and remittances filed during the previous calendar year
with the annual report, the department shall allow against the tax imposed by subsection (a) a
credit equal to the total amount of licensing and title fees imposed by the Commonwealth
under 75 Pa.C.S. on the vehicle rental company’s meter rental vehicles and paid to the
Commonwealth by the vehicle rental company in the previous calendar year. The depart-
ment shall refund to the taxpayer the credit verified from the annual report. The amount of
such verified credit shall not exceed the amount of tax collected and remitted by the taxpayer
for the calendar year for which the claim is made. If the amount of the tax collected exceeds
the amount of licensing fees and title fees paid the Commonwealth, the excess collection shall
be deposited by the department into the General Fund.

(¢) Unless otherwise noted, the provisions of Article II of this act shall apply to the tax
required under this article.

Section 1604-A. Application %
This article shall apply to all rental contracts entered into on or after July 1, 1994 1997.
Section 24. The act is amended by adding an article to read:

ARTICLE XVII-B

RESEARCH AND DEVELOPMENT TAX CREDIT

Section 1701-B. Short Title 5

This article shall be known and may be cited as the Research and Development Tax Credit
Law.

Section 1702-B. Definitions *

The following words and phrases, when used in this article, shall have the meanings given
to them in this section, except where the context clearly indicates a different meaning:

“Department.” The Department of Revenue of the Commonwealth.

“Gross receipts.” Gross receipts for any taxable year shall consist only of gross receipts
which are effectively connected with the conduct of a trade or business within this Common-
wealth. The determination of whether gross receipts are effectively connected with the
conduct of a trade or business within this Commonwealth shall be made by reference to the
standard established in section 401(3)2(2)(16) and (17) of this act. .

“Internal Revenue Code.” The Internal Revenue Code of 1986 (Public Law 99-514, 26
U.S.C. § 1 et seq.).

“Pennsylvania base amount.” Base amount as defined in section 41(c) of the Internal
Revenue Code of 1986 (Public Law 99514, 26 U.S.C. § 41(c)), except that references to
“qualified research expense” shall mean “Pennsylvania qualified research and development
expense” and references to “qualified research” shall mean “Pennsylvania qualified research
and development.” References to “fixed base percentage” shall mean the percentage which
the Pennsylvania qualified research and development expense for the four taxable years
immediately preceding the taxable year in which the expense is incurred is to the gross
receipts for such years. The fixed base percentage for a taxpayer who has fewer than four
but at least one taxable year shall be determined in the same manner using the number of
immediately preceding taxable years to arrive at the percentage.

“Pennsylvania qualified research and development.” Qualified research and development
as defined in section 41(d) of the Internal Revenue Code of 1986 (Public Law 99-514, 26
US.C. § 41(d)), that is conducted in this Commonwealth.

%672 P.S. § 8604-A. 372 P.S. § 8702-B.
5772 P.S. § 8701-B.
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“Pennsylvania qualified research and develo ment ense.” Qualified research ense
as defined in section 41(b) of the Internal Revenue Code of 1986 (Public Law 99514, 26
U.C.S. § 41(b)) incurred for Pennsylvania qualified research and development.

i iability.” The liability for taxes im i i
act. The term shall include the liability for taxes imposed under Article 111 on a shareholder
of a Pennsylvania S corporation.

“Research and development tax credit.” The credit provided under this article.
“Secretary.” The Secretary of Revenue of the Commonwealth.

“Small business.” A for- ration, limited liability compan

rofit co ip or

proprietorship with net book value of assets totaling, at the beginning or end of the taxable

year for which Pennsylvania_qualified research and develoipment expense is incurred, as
reported on the balance sheet, less than five million dollars ($5,000,000).

“Taxpayer.” An entity subject to tax under Article IIT, IV or VI of this act. The term

shall include the shareholder of a Pennsylvania S corporation that receives a research and

development tax credit.

Section 1703-B. Credit for Research and Development Expenses 5

(a) A er who incurs Pennsylvania qualified research and development nse in a
taxable year may apply for a research and develo ment tax credit as provided in this article.
By September 15, a ayer must submit an application to the department for Penns lvania
qualified research and development expense incurred in the taxable year that ended in the
prior calendar year.

(b) A ayer that is qualified under subsection (a) shall receive a research and develop-

ment tax credit for the taxable year in the amount of ten per cent of the excess of the

ayer’s total Pennsylvania qualified research and development expense for the taxable
Year over the taxpayer’s Pennsylvania base amount.

(c) By December 15 of the calendar year followin the close of the taxable year durin
which _the Pennsylvania qualified research and development expense was incurred, the
department shall notify the taxpayer of the amount of the taxpayer’s research and develop-
ment tax credit approved by the department.

Section 1704-B. Carryover, Carryback, Refund and Assignment of Credit ®

(a) The amount of the research and develo ment tax credit that a ayer may use
against any one qualified tax liability during any yvear may not exceed r cent of such
ualified tax liability for that taxable year. I the ayer cannot use the entire amount of
the research and development tax credit for the taxable year in which the research and
development tax credit is first approved then the excess may be carried over to succeedin

taxable years and used as a credit against the qualified tax lability of the taxpayer for those
taxable years. Each time that the research and development tax credit is carried over to a
succeeding taxable year, it--g' to be reduced by the amount that was used as a credit during
the immediately preceding ble year. The research and development tax credit provided
by this article may be carried over and a lied to succeeding taxable vears for no more than

fifteen taxable years following the first taxable year for which the taxpayer was entitled to
claim the credit. -

(b) A research and development tax credit approved by the department for Penngylvania
qualified research and development expense in a taxable year first shall be applied against the
taxpayer’s qualified tax liability for the current taxable year as of the date on which the credit

was approved before the research and development tax credit is apphied against any tax
Liability under subsection (a).

(¢) A taxpayer is not entitled to carryback, obtain a refund of or assign an unused research
and development tax credit.

5972 P.S. § 8703-B. 5072 P.S. § 8704-B.
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Section 1705-B. Application of Internal Revenue Code

The provisions of section 41 of the Internal Revenue Code and the regulations promulgated
regarding those provisions shall apply to the department’s interpretation and administration
of the credit provided by this article. References to the Internal Revenue Code shall mean
the sections of the Internal Revenue Code as existing on any date of interpretation of this
article. However, if those sections of the Internal Revenue Code referenced in this article
are repealed or terminated, references to the Internal Revenue Code shall mean those
sections last having full force and effect. If after repeal or termination the Internal Revenue
Code sections are revised or reenacted, references herein to Internal Revenue Code sections
shall mean those revised or reenacted sections.

Section 1706-B. Determination of Qualified Research and Development Expenses %

In prescribing standards for determining which qualified research and development ex-
pense are considered Pennsylvania qualified research and development expense for purposes
of computing the credit provided by this article, the department may consider:

(1) The location where the services are performed.

(2) The residence or business location of the person or persons performing the service.
(3) The location where qualified research and development supplies are consumed.

(4) Other factors that the department determines are relevant for the determination.

Section 1707-B. Time Limitations %

A taxpayer is not entitled to a research and development tax credit for Pennsylvania
qualified research and development expenses incurred in taxable years ending after Decem-
ber 31, 2004. The termination date in section 41(h) of the Internal Revenue Code does not
apply to a taxpayer who is eligible for the research and development tax eredit under this
article for the taxable year in which the Pennsylvania qualified research and development
expense is incurred.

Section 1708-B. Transitional Rule *

For the purpose of calculating Pennsylvania qualified research and development expense
used in calculating the Pennsylvania base amount for taxable years ending after 1991 and
before 1997, if the taxpayer has incurred qualified research and development expense both
inside and outside this Commonwealth and is unable to determine the amount of Pennsylvania
qualified research and development expense, the taxpayer may calculate Pennsylvania
qualified research and development expense by multiplying qualified research and develop-
ment_expense everywhere by the average of the payroll and property factors calculated in
accordance with Article IV of this act for the corresponding taxable years in question.

Section 1709-B. Limitation on Credits %

(a) The total amount of credits approved by the department shall not exceed fifteen million
dollars ($15,000,000) in any fiscal year. Of that amount, three million dollars ($3,000,000)
shall be allocated exclusively for small businesses. However, if the total amounts allocated to
either the group of applicants exclusive of small businesses or the group of small business
applicants is not approved in any fiscal year, the unused portion will become available for use
by the other group of qualifying taxpayers.

(b) If the total amount of research and development tax credits applied for by all
taxpayers, exclusive of small businesses, exceeds the amount allocated for those credits, then
the research and development tax credit to be received by each applicant shall be the product
of the allocated amount multiplied by the quotient of the research and development tax credit
applied for by the applicant divided by the total of all research and development credits
applied for by all applicants, the algebraic equivalent of which is:

6172 P.S. § 8705-B. 72 P.S. § 8708-B.
6272 P.S. § 8706-B. %72 P.S. § 8709-B.
6372 P.S. § 8707-B.

Additions are indicated by underline; deletions by strikeout 87




Act 7, § 24 SESSION OF 1997

taxpayer’s research and development tax credit=amount allocated for those credits X
(research and development tax credit applied for by the applicant/total of all research
and development tax credits applied for by all applicants).

(c) If the total amount of research and development tax credits applied for by all small
business taxpayers exceeds the amount allocated for those credits, then the research and
development tax credit to be received by each small business applicant shall be the product of
the allocated amount multiplied by the quotient of the research and development tax credit
applied for by the small business applicant divided by the total of all research and
development credits applied for by all small business applicants, the algebraic equivalent of
which is:

taxpayer’s research and development tax credit=amount allocated for those credits X
(research and development tax credit applied for by the small business/total of all
research and development tax credits applied for by all small business applicants).

Section 1710-B. Pennsylvania S Corporation Shareholder Pass-Through 66

(a) If a Pennsylvania S corporation does not have an eligible tax liability against which the
research and development tax credit may be applied, a shareholder of the Pennsylvania S
corporation is entitled to a research and development tax credit equal to the research and
development tax credit determined for the Pennsylvania S corporation for the taxable year
multiplied by the percentage of the Pennsylvania S corporation’s distributive income to which
the shareholder is entitled.

(b) The credit provided under subsection (a) is in addition to any research and development
tax credit to which a shareholder of a Pennsylvania S corporation is otherwise entitled under
this article. However, a Pennsylvania S corporation and a shareholder of a Pennsylvania S
corporation may not claim a credit under this article for the same qualified research and
development expense.

Section 1711-B. Report to General Assembly &

The secretary shall submit an annual report to the General Assembly indicating the
effectiveness of the credit provided by this article no later than March 15 following the year in
which the credits were approved. The report shall include the number of taxpayers utilizing
the credit as of the date of the report and the amount of credits approved and utilized. The
report may also include any recommendations for changes in the calculation or administration
of the credit.

Section 1712-B. Termination

The department shall not approve a research and development tax credit under this article
for taxable years ending after December 31, 2004.

Section 1713-B. Regulations

The secretary shall Qromhlgate regulations necessary for the implementation and adminis-
tration of this article. '

Section 25. Section 1902-A of the act, amended or added June 16, 1994 (P.L. 279, No. 48)
and July 1, 1994 (P.L. 413, No. 67), is amended to read:

Section 1902-A. Definitions "

The following words, terms and phrases, when used in this article, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different
meaning:

6672 P.S. § 8710-B. 6972 P.S. § 8713-B.
6772 P.S. § 8711-B. 72 P.S. § 8902-A.
6872 P.S. § 8712-B.
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“Business firm.” Any business entity authorized to do business in this Commonwealth and
subject to taxes imposed by Article IV, VI, VII, VII-A, VIII, VIII-A, IX, X or XV of this act.”

“Community services.” Any type of counseling and advice, emergency. assistance or
medical care furnished to individuals or groups in an impoverished area.

“Comprehensive service plan.” A strategy developed jointly by a neighborhood organiza-
tion and a sponsoring business firm or private company for the stabilization and improvement
of an impoverished area within an urban neighborhood or rural community.

“Comprehensive service project.” Any activity conducted jointly by a neighborhood
organization and a sponsoring business firm which implements a comprehensive service plan.

“Crime prevention.” Any activity which aids in the reduction of erime in an impoverished
area.

“Eduecation.” Any type of scholastic instruction or scholarship assistance to an individual
who resides in an impoverished area that enables him-to-prepare-himself that individual to
prepare for better life opportunities.

“Enterprise zones.” Specific locations with identifiable boundaries within impoverished
areas which are designated as enterprise zones by the i i
Secretary of Community and Economic Development.

“Impoverished area.” Any area in this Commonwealth which is certified as such by the

; i irs Department of Community and Economic Development

and the certification is approved by the Governor. Such certification shall be made on the
basis of Federal census studies and current indices of social and economic conditions.

“Job training.” Any type of instruction to an individual who resides in an impoverished
area that enables him that individual to acquire vocational skills so that he the individual can
become employable or be able to seek a higher grade of employment.

“Neighborhood -assistance.” Furnishing financial assistance, labor, material and technical
advice to aid in the physical improvement of any part or all of an impoverished area.

“Neighborhood organization.” Any organization performing community services, offering
neighborhood assistance or providing job training, education or crime prevention in an
impoverished area, holding a ruling from the Internal Revenue Service of the United States
Department of the Treasury that the organization is exempt from income taxation under the
provisions of the Internal Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. § 1 et seq.)
and approved by the Department of Community Affairs. )

“Private company.” Any agricultural, industrial, manufacturing or research and develop-
ment enterprise as defined in section 3 of the act of May 17, 1956 (1955 P.L. 1609, No. 537),"
known as the “Pennsylvania Industrial Development Authority Act,” or any commercial
enterprise as defined in section 3 of the act of August 23, 1967 (P.L. 251, No. 102),™ known as
the “Economic Development Financing Law.”

“Qualified investments.” Any investments made by a private company which promote
community economic development pursuant to a plan which has been developed in coopera-
tion with and approved by a neighborhood organization operating pursuant to a plan for the
administration of tax credits approved by the Department-of Community-Affairs Department
of Community and Economic Development. :

“Secretary.” The Secretary of Community and Economie Development of the Common-
wealth.. - . o .

Section 26. Sections 1904-A and 1905-A of the act, amended or added June 16, 1994 (P.L.
279, No. 48) and June 30, 1995 (P.L. 139, No. 21), are amended to read:

Section 1904-A. Tax Credit ™ ’
(a) Any business firm which engages or contributes to a neighborhood organization which
engages in the activities of providing neighborhood assistance, job training or education for

172 P.S. §§ 7401 et seq. 7601 et seq., 7701 et *73 P.S.§ 303.
seq., TT01-A et seq., 7801 et seq., 7801-A et seq., 373 P.S. § 373.
7901 et seq., 8001 et seq., 8501 et seq. 472 P.S. § 8904-A.
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individuals, community services or crime prevention in an impoverished area or private
company which makes qualified investment to rehabilitate, expand or improve buildings or
land located within portions of impoverished areas which have been designated as enterprise
zones shall receive a tax credit as provided in section 1905-A  if the i

Affairs secretary annually approves the proposal of such business firm or private company.
The proposal shall set forth the program to be conducted, the impoverished area selected, the
estimated amount to be invested in the program and the plans for implementing the program.

(b) The Seeretary—of- Community Affairs secretary is hereby authorized to promulgate
rules and regulations for the approval or disapproval of such proposals by business firms or
private companies and provide a listing of all applications received and their disposition in
each fiscal year to the General Assembly by October 1 of the following fiscal year.

(c) The total amount of tax credit granted for programs approved under this act shall not
exceed sixteen—million-soven—hundred—fift thousand—-deollars—($16,750,000 eighteen million
dollars ($18,000,000) of tax credit in any fiscal year, subject to the following:

(1) two—million—dollars—($2,000,000) three million two hundred fifty thousand dollars
($3,250,000) of the total amount of tax credit shall be allocated for comprehensive service
projects, but the Seeretary of Community Affairs secretary may reallocate any unused
portion of the twe-million-dollars($2,000,000) three miilion two hundred fifty thousand dollars

($3,250,000) for any other program anthorized by this act if insufficient applications are made
for comprehensive service projects; and

(2) four million dollars ($4,000,000) of the total amount of tax credit shall be set aside
exclusively for private companies which make qualified investments to rehabilitate, expand or
improve buildings or land which promote community economic development and which occur
in portions of impoverished areas which have been designated as enterprise zones.

Section 1905-A. Grant of Tax Credit ¢

The Department of Revenue shall grant a tax credit against any tax due under Article IV,
VI, VII, VII-A, VIII, VIII-A, IX, X or XV of this act, or any tax substituted in lieu thereof in
an amount which shall not exceed fifty per cent of the total amount invested during the
taxable year by the business firm or twenty per cent of qualified investments by a private
company in programs approved pursuant to section 1904—A of this act: Provided, That a tax
credit of up to seventy per cent of the total amount invested during the taxable year by a
business firm or up to thirty per cent of the amount of qualified investments by a private
company may be allowed for investment in programs where activities fall within the scope of
special program priorities as defined with the approval of the Governor in regulations
promulgated by the Seeretas B-Department-of-Community-Affairs secretary. Regula-
tions establishing special program priorities are to be promulgated during the first month of
each fiscal year and at such times during the year as the public interest dictates. Such eredit
shall not exceed two hundred fifty thousand dollars ($250,000) annually, except in the case of
comprehensive service projects which shall be allowed an additional credit equal to seventy
per cent of the qualifying 'ihVthents made in comprehensive service projects; however, such
addlﬁonalcreditshallnotexceet\i ORe-huhdred-seventy—-hve-thousand-dollars($175,000) three
hundred thousand dollars 000) annually. No tax credit shall be granted to any
bank, bank and trust company, insurance company, trust company, national bank, savings
association, mutual savings bank or building and loan association for activities that are a part
of its normal course of business. Any tax credit not used in the period the investment was
made may be carried over for the next five succeeding calendar or fiscal years until the full
credit has been allowed. The total amount of all tax credits allowed pursuant to this act shall
not exceed sixteen-million-seven-hundred-fiftv thousand dollars(316,750,000 eighteen million
dollars ($18,000,000) in any one fiscal year.

Section 27. Section 1906-A of the act, added June 16, 1994 (P.L. 279, No. 48), is amended
to read:

BI2P.S. § 8905-A. 672 P.S. § 8905-A.
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Section 1906-A. Decision in Writing 7

The decision of the Seeretary-of-Community-Affairs secretary to approve or disapprove a
proposal pursuant to section 1904-A of this act shall be in writing, and, if it approves the
proposal, it shall state the maximum credit a]lowab]e to the business ﬁrm A copy of the
decision of the Seeretary-of Community Affairs secretary shall be transmitted to the
Governor and to the Secretary of Revenue.

Section 28. Section 2009 of the act, added Decerrrber 22, 1989 (P.L. 775, No. 110), is
amended to read:

Section 2009. Refund of Tax "

(a) In case any malt or brewed beverages upon which the tax has been paid by a
manufacturer have been sold or shipped by him to a licensed or regular dealer in such malt or
brewed beverages in another state, such manufacturer in this Commonwealth shall be entitled
to a refund of the actual amount of tax paid by him, upon condition that the seller in this
Commonwealth shall make affidavit that the malt or brewed beverages were so sold and
shipped, and that he shall furnish from the purchaser an affidavit, or in cases where the total
purchase price is five dollars ($5) or less, a written certificate in lieu of an affidavit from the
purchaser, or, upon satisfactory proof that such affidavit or certificate cannot be obtained,
other evidence satisfactory to the department that he has received such malt or brewed
beverages for sale or consumption outside this Commonwealth, together with the name and
address of the purchaser.

(b) In case any malt or brewed beverages upon which the tax has been paid by a
manufacturer have been sold to commissaries, ship’s stores or voluntary unincorporated
organizations of the armed forces personnel operating under regulations promulgated by the
Secretary of Defense, such manufacturer shall be entitled to a refund of the actual amount of
tax paid by him, upon condition that he shall make affidavit and furnish proof that the malt or
brewed beverages were so sold.

(c) In case any malt or brewed beverages upon which the tax has been paid by an out-of-
State manufacturer and subsequently sold by an importing distributor to commissaries, ship’s
stores or voluntary unincorporated organizations of the armed forces personnel operating
under regulations promulgated by the Secretary of Defense, such manufacturer shall be
entitled to a refund of the actual amount of tax paid by him upon condition that he shall make
affidavit and furnish proof that the malt or brewed beverages were so sold.

(d) In case any malt or brewed beverages upon which the tax has been paid by a
manufacturer shall be rendered unsalable by reason of damage or destruction, such manufac-
turer shall be entitled to a refund of the actual amount of tax paid by him, upon condition that
he shall make affidavit and furnish proof satisfactory to the department that the malt
beverages were so damaged or destroyed.

(e) In case any malt or brewed beverages upon which the tax has been paid by a
manufacturer have been sold and delivered to a public service licensee who is obligated to pay
the tax thereon, such manufacturer shall be entitled to a refund of the actual amount of tax
paid by him, upon condition that he shall make affidavit and furnish proof satisfactory to the
department of such facts. :

® In each of the above cases the department shall,-

- pay or issue to the manufacturer credits of sufficient value to cover the
refund. Such credits may be used by the manufacturer for the payment of any taxes due by
h1m to the Commonwealth The procedure for refund in any case shall be completed by the

opartment-of Reven d Board-of Finance-and-Revenue department within sixty days
aﬁ,er the proper afﬁdavxts have been ﬁled w1th the depa.rtment under section 3003.1.°

Section 29. Section 2181 of the act, added August 4, 1991, (P.L. 97, No. 22), is amended to
read:

172 P.S. § 8906-A. 72 P.S. § 10003.1.
872 P.S. § 9009.
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Section 2181, Refund of Tax %

deficiencies provided for in section 214381

(¢) Refund shall be made in cash to the party who paid the tax or to his assignee or as
directed by the court,

(d) Application for refund of tax shall be made within twe three Years after:

(&) termination of Litigation establishing a right to a refund; no application for refund shall
be necessary when the litigation hag been with the Commonwealth over Liability for the tax or
the amount of tax due;

been paid was erroneous; or

(5) the date of payment, or the date of the notice of the assessment of the tax, or the date
the tax becomes delinquent, whichever oceurs later, in all other cases.

(€) An application for refund of tax shall be made to the Boﬂd—Of—F-manee-a,nd_Reue;m
department.

appropriated for the payment of such refunds,

8072 PS. § 9181. 872 P.S. § 9117,
8172 PS. § 9143,
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First Seeond Third Fourth
Year-In i
i 4th-Menth

1978 95% 0% 5% 0%
1979 95% 0% 5% 0%
1980 80% 0% 10% 10%
1981 40% 30% 20% 10%
1882 39% 30% 25% 15%
-1983:%h¥eu:gh 25% 25% 25% 25%
1985

Section 31. Section 3003.1 of the act, added July 1, 1985 (P.L. 78. No. 29), is amended to
read:
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Section 3003.1.. Petitions for Refunds %

(a) For a tax collected by the Department of Revenue, a taxpayer who has actually paid
tax, interest or penalty to the Commonwealth or to an agent or licensee of the Commonwealth
authorized to collect taxes may petition the Department of Revenue for refund or credit of the
tax, interest or penalty. Except as otherwise provided by statute, a petition for refund must
be made to the department within three years of actual payment of the tax, interest or

penalty.

{b) The department may grant a refund or credit to a taxpayer for all tax periods covered
by a departmental audit. If a credit is not granted by the department in the audit report, the
taxpayer must file a petition for refund within six months of the mailing date of the notice of
assessment, determination or settlement.

() When any tax or other money has been paid to the Commonwealth under a provision of
this act or any other statute subsequently held by final judgment of a court of competent
Jjurisdiction to be unconstitutional or under an interpretation of such provision subsequently
held by such court to be erroneous, a petition for refund may be filed with the Board-of
Finanee-and-Revenue department either prior or subsequent to such final judgment but must
be filed within three years of the payment of which a refund is requested, or within three
years of the assessment, settlement or determination of such taxes or other moneys due the

- Commonwealth, whichever period last expires. The beard department shall have jurisdiction
to hear and determine any petition for refund filed prior to such final judgment only if, at the
‘time of the filing .thereof, proceedings are pending in a court of competent jurisdiction
wherein the claims of unconstitutionality or erroneous interpretation made in the petition for
refund may be established,; and, in such case, the beard department shall not act upon the
petition for refund until the final judgment determining the question or questions involved in
such petition has been handed down.

(d) In the case of amounts paid as a result of an assessment, determination, settlement or
appraisement, a petition for refund must be filed with the department within six months of
the mailing date of the notice of assessment, determination, settlement or appraisement.

(e) A taxpayer may petition the Board of Finance and Revenue to review the decision and
order of the department on a petition for refund. The petition for review must be filed with
the board within ninety days of the mailing date of a decision and order of the department
upon a petition for refund.

Section 32. Sections 3003.2 and 3003.3 of the act, amended October 14, 1988 (P.L. 737, No.
106) and August 4, 1991 (P.L. 97, No. 22), are amended to read:

Section 3003.2. Estimated Tax *
(a) The following taxpayers are required to pay estimated tax:

(1) Every corporation subject to the corporate net income tax imposed by Article IV of this
act, commencing with the calendar year 1986 and fiscal years beginning during the calendar
year 1986 and each taxable year thereafter, shall make payments of estimated corporate net
income tax.

(2) Every corporation subject to the capital stock and franchise tax imposed by Article VI
of this act, commencing with the calendar year 1988 and fiscal years beginning during the
calendar year 1988 and each taxable year thereafter, shall make payments of estimated
capital stock and franchise tax during its taxable year as provided herein.

(3) Every “mutual thrift institution” or “institution” subject to the tax imposed by Article
XV of this act, commencing with the calendar year 1992 and fiscal years beginning during the
calendar year 1992 and each taxable year thereafter, shall make payments of estimated
mutual thrift institution tax during its taxable year.

(4) Every “insurance company” subject to the tax imposed by Article IX of this act shall
make payments of estimated insurance premiums tax during its taxable year.

8372 P.S. § 10003.1. 8472 P.S. § 10003.2.
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(5) Eve rson subject to the tax imposed by Article XI of this act shall make payments
of estimated utilities gross receipts tax during its taxable year.

(b) The following words, terms and phrases when used in section sections 3003.2 through
3003.4 % of this article shall have the following meanings ascribed to them:

(1) “Estimated tax.” Estimated corporate net income tax or, estimated capital stock and
franchise tax or, estimated mutual thrift institution tax, estimated insurance premiums tax or
estimated utilities gross receipts tax.

(2) “Estimated corporate net income tax.” The amount which the corporation estimates as
the amount of tax imposed by section 402 of Article IV % for the taxable year.

(3) “Estimated capital stock and franchise tax.” The amount which the corporation
estimates as the amount of tax imposed by section 602 of Article VI for the taxable year.

(4) “Estimated mutual thrift institution tax.” The amount which the institution estimates
as the amount of tax imposed by section 1502 of Article XV® for the taxable year.

(4.1) “Estimated insurance premiums tax.” The amount which the insurance company
- estimates as the amount of tax imposed by section 902 of Article IX™ for the taxable year.
(4.2) “Estimated utilities gross receipts tax.” The amount which the taxpayer estimates
the amount of tax imposed by section 1101 of Article XI* for the taxable year. o
(4.3) “Person.” Any natural person, association, fiduci ip, corporation or
other entity, including the Commonwealth, its political subdivisions and instrumentalities and
ublic_authorities. Whenever used in any clause rescribing and imposing a penalty or
imposing a fine or imprisonment, or both, the term “person.” as applied to an association
shall include the members thereof and, as applied to a corporation, the officers thereof.
(4.4) “Safe harbor base year” The taxpayer’s second preceding taxable year. If the
second preceding taxable year is less than twelve months, then the “safe harbor base year” -
shall mean the taxpayer’s annualized second preceding taxable year. If the taxpayer has filed
only one previous report, the “safe harbor base year” shall mean the first preceding taxable
ear. If the first preceding taxable year is less than twelve months, then the “safe harbor
base year” shall mean the taxpayer’s annualized first preceding taxable year.
(6) “Taxpayer.” Aec ion-required-to-pay-a-tax-under Article I\ or VI of this act or-an
institution require person required to pay a

Orno 1

stitutio eqiirea-to-pay-a-tax-under-Article XV of this et
tax imposed by Article IV, VI, IX, XI or XV of this act.

() Estimated tax shall be paid as follows:

(1) Payments of estimated corporate net income tax shall be made in equal installments on
or before the fifteenth day of the third, sixth, ninth and twelfth months of the taxable year.
The remaining portion of the corporate net income tax due, if any, shall be paid upon the date
the corporation’s annual report is required to be filed without reference to any extension of
time for filing such report.

2) Payment of estimate

Pa%ent of estimated capital stock and franchise tax shall be made in equal installments on
or before the enth day of the third, sixth, ninth and twelfth months of the taxable year.

572 P.S. § 100032 to 10003.4. 8872 P.S. § 8502.
8572 P.S. § 7402, : 8372 P.S. § 7902.
8772 P.S. § 7602. WI2P.S. § 8101.
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The remaining portion of the capital stock and franchise tax due, if any, shall be paid upon the
date the corporation’s annual report is required to be filed without reference to any extension
of time for filing such report.

(3) Beginning inealenda:

B2 and-each-fiseal-year-thereafler, payment me nt Ot etia mu
tax shall be made in equal installments on or before the fifteenth day of the

),

thrift institution
third, sixth, ninth and twelfth months of the taxable year. The remaining portion of the
mutual thrift institution tax due, if any, shall be paid upon the date the institution’s annual
report is required to be filed without reference to any extension of time for filing such report.

(4) Payment of the estimated insurance premiums tax shall be made in a single installment
on or before the fifteenth day of March of the taxable year. The remaining portion of the

insurance premiums tax due, if any, shall be paid upon the date the insurance company’s
annual report is required to be filed without reference to any extension of time for filing the
report.

(5) Payment of the estimated utilities gross receipts tax shall be made in a single
installment on or before the fifteenth day of March of the taxable year. The remaining
portion of the utilities gross receipts tax due, if any, shall be paid upon the date the annual
report is required to be filed without reference to any extension of time for filing the report.

(d) If, after paying any installment of estimated tax, the taxpayer makes a new estimate,
the amount of each remaining installment due, if any, shall be such as to bring the total
installment payments made on account of the tax due for the current year up to an amount
that would have been due had the new estimate been the basis for paying all previous
installments.

(e) Every taxpayer with a taxable year of less than twelve months shall pay such
installments as become due during the course of its taxable year and pay the remaining tax
due on or before the due date of the annual report (determined without regard to any
extension of time for filing).

(f) At the election of the taxpayer, any instaliment of estimated tax may be paid before the
date prescribed for its payment.

(g) For all purposes of sections 3003.2 through 3003.4 of this article, estimated corporate
net income tax and, estimated capital stock and franchise tax, estimated mutual thrift
institutions tax, estimated insurance premiums tax and estimated utilities gross receipts tax
shall be separately reported, determined and treated.

(h) The tax imposed on shares of institutions and title insurance companies and the tax
imposed on public utility realty shall be paid in the manner and within the time prescribed by
Article VII, VIII or XI-A of this act, but subject to the interest provided in section 3003.3 of

(i) Whenever the amount shown as due on the annual report, including any settlement of
the annual report, is less than the amount paid to the department on account of that amount
under this article, the department shall enter a credit in the amount of the difference to the
account of the taxpayer, which credit shall be immediately subject to application, assignment -
or refund, at the request of the taxpayer under section 1108 of the act of April 9, 1929 (P.L.
343, No. 176),”" known as “The Fiscal Code,” or at the initiative of the department. If the
application, assignment or refund of credit under this subsection results in an underpayment
of the tax due upon settlement or resettlement, interest shall be calculated on the amount of
the underpayment from the date credit was applied, assigned or refunded.

Section 3003.3. Underpayment of Estimated Tax %

(a) In case of any underpayment of an installment of estimated tax by a taxpayer, there
shall be imposed an-addition-to-the-tax interest for the taxable year in an amount determined

at the annual rate as provided by law for-the payment-of-interest upon the amount of the
underpayment for the period of the underpayment, except that, in case of any substantial
underpayment of estimated tax by a taxpayer, such addition-to-the-tax interest for the taxable

9172 P.S. § 1108 9272 P.S. § 10003.3.
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year shall be imposed in an amount determined at one hundred twenty per cent of the annual
rate as provided by law for-the-payment-of-interest upon the entire underpayment for the
period of the substantial underpayment. For the purpose of this subsection, a substantial
underpayment shall be deemed to exist for any period during which the amount of the
underpayment equals or exceeds twenty-five per cent of the cumulative amount of install-
ments of estimated tax which would be required to be paid if the estimated tax were equal to
‘the amount as determined in subsection (b)(1).

(b)(1) For purposes of this section, the amount of the underpayment, if any, shall be the
excess of:

(i) the cumulative amount of installments which would be required to be paid as of each
installment date as defined in section 3003.2(c) if the estimated tax were equal to ninety per
cent of the tax shown on the report for the taxable year, except that, if the settled tax or, if
the tax is resettled, the resettled tax exceeds the tax shown on the report by ten per cent or
more, the amount of the underpayment shall be based on ninety per cent of the amount of
such settled or resettled tax; over

(i) the cumulative amount of installments paid on or before the last date prescribed for
payment.

(2) If the settled or resettled tax is used in calculating the amount of underpayment, the
amount of tax as settled or resettled shall be utilized in determining the amount of
underpayment without the necessity of the filing of any petition by the department or by the
taxpayer. -

(¢) The period of the underpayment shall run from the date the installment was required to
be paid to whichever of the following dates is the earlier:

(1) The fifteenth day of the fourth month following the close of the taxable year.

(2) With respect to any portion of the underpayment, the date on which such portion is
paid.

(d) Notwithstanding the provisions of the preceding subsections, the-addition-to-the-tax
interest with respect to any underpayment of any installment of estimated tax shall not be
imposed if the total amount of all payments of estimated tax made on or before the last date
prescribed for the payment of such installment equals or exceeds the amount which would
have been required to be paid on or before such date if the estimated tax were an amount
equal to the tax computed at the rates applicable to the taxable year. including any minimum
tax imposed, but otherwise on the basis of the facts shown on the report of the taxpayer for,
and the law applicable to, the i safe harbor base year, adjusted
for any changes to sections 401, 601 and 602 % enacted for fax 3 inni
January-1, 1991 the taxable year, if a report showing a liability for tax was filed by the
taxpayer for the second preceding taxableyear and-such-second-pra eding yoar was-a-taxable

safe_harbor base year. If the total amount of all payments of
estimated tax made on or before the last date prescribed for the payment of such installment
does not equal or exceed the amount required to be paid per the preceding sentence, but such
amount is paid after the date the installment was required to be paid, then the period of
underpayment shall run"from the date the installment was required to be paid to the date the
amount required to be paid per the preceding sentence is paid. Eor-taxpayersthat-have filed

Provided, however; that if the settled tax for the seeond-precedingyear
safe harbor base year exceeds the tax shown on such report by ten per cent or more, the
settled tax adjusted to reflect the current tax rate shall be used for purposes of this
subsection, except that, if the settled tax is subsequently resettled. the amount of tax as
resettled shall be utilized in the application of this subsection witkout the necessity of the
filing of any petition by the department or by the taxpayer. In the event that the settled or
resettled tax for the second-preceding yoar safe harbor base vear exceeds the tax shown on

9372 P.S. §§ 7401, 7601 and 7602.
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the report by ten per cent or more, an—addition—to—the—tax interest resulting from the
utilization of such settled or resettled tax in the application of the provisions of this subsection
shall not be imposed if, within forty-five days of the mailing date of such settlement or
resettlement, payments are made such that the total amount of all payments of estimated tax
equals or exceeds the amount which would have been required to be paid on or before such
date if the estimated tax were an amount equal to such settled or resettled tax adjusted to
reflect the current tax rate. In any case in which the taxable year for which an underpay-
ment of estimated tax may exist is a short taxable year, in determining the tax shown on the
report or the settled or resettled tax for the second preceding taxable safe harbor base year,
the tax will be reduced by multiplying it by the i

sixty-five ratio of the number of installment
number of installment payments required to

paymets mad n the h le arto t

be made for the full taxable year. .

Section 33. Section 3003.4 of the act, added July 1, 1985 (P.L. 78, No. 29), is amended to
read:

Section 34. Section 3003.9 of the act, added June 16, 1994 (P.L. 279, No. 48), is amended to
read:

Additions are indicated by underline; deletions by strikeout 99
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Section 3003.9. Bad Checks; Additions to Tax *

(a) If any check in payment of any amount receivable under the laws of this Common-
wealth administered by the department is not paid upon presentment, in addition to any
interest or penalties provided by law, the department shall charge the person who tendered
the check an addition to tax equal to ten per cent of the face amount of the check, plus
interest and protest fees, provided that the addition imposed by this section shall not exceed
five hundred dollars ($500) nor be less than twenty-five dollars ($25).

(b) This section shall apply to all checks presented for payment after December 31, 1997.

Section 35. It is the intent of the General Assembly that the amendment of section
303(a)(3)(v) % of the act is to clarify existing law. The amendment of section 303(a)3)(v) of
the act shall not be construed to change existing law.

Section 35.1. (a) The followmg acts and parts of acts are repealed:

Section 2506 of the act of April 9, 1929 (P.L. 177, No. 175),% known as The Administrative
Code of 1929.

Section 4 of the act of June 23, 1982 (P.L. 597, No. 170),%" known as the Wild Resource
Conservation Act.

20 Pa.C.S. § 8618.

(b) The following acts and parts of acts are repealed insofar as they are inconsistent with
this act:

Section 503(a), (b) and (c) of the act of April 9, 1929 (P.L. 343, No. 176),% known as The
Fiscal Code.

Section 217(a) of the act of December 17, 1981 (P.L. 435, No. 135),% known as the Race
Horse Industry Reform Act.

Section 12 of the act of June 23, 1982 (P.L. 597, No. 170),!® known as the Wild Resource
Conservation Act.

15 Pa.C.S. §§ 8925 and 8997.
(c) 75 Pa.C.S. § 9017 is repealed insofar as it relates to refunds.
Section 36. () The following provisions shall apply retroactively to January 1, 1997:
(1) The amendment of section 301(d.1)(1) and (2) "™ of the act.
(2) The amendment of section 303(a)(3)(v) %2 of the act.
(3) The amendment of section 1296 1% of the act.
(4) Section 35 of tlils act.

(b) The following provlsmns shall apply retroactively to taxable years beginning on or after
January 1, 1997;
(1) The amendment or addition of the introductory paragraph and clauses (c.2), (d), (e.1),
(0.3) and (s.2) of section 301 ' of the act.
(2) The amendment of section 304(d) % of the act.
(3) The amendment of sections 307, 307.6, 307.8 and 307.9 % of the act.

9472 P.S. § 10003.9. 10272 P.S. § 7303(a)3kv).

9572 P.S. § 7303(a)3)(v). 1372 PS. § 8296.

9% 71 P.S. § 666 1992 (repealed). 172 P.S. § 80L(intro. par.)c.2), (d), (e.l), (0.3)
9732 P.S. § 5304. and (s.2).

9872 P.S. § 503(a) to (c). 10372 P.S. § 7304(d).

94 P.S. § 325.217(a). 10672 P.S. §§ 7307, 73:7.6, 7307.8 and 7307.9.

10032 P.S. § 5312.
0172 P.S. § 7301(d.1)(1) and (2).
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(iii) The amendment of section 352 %7 of the act.
(iv) Section 35.1(b) and (e) of this act.
(3) The remainder of this act shall take effect July 1, 1997, or immediately, whichever is
later.

Approved May 7, 1997.

CRIMES AND OFFENSES—TRAFFICKING DRUGS TO MINORS

ACT NO. 1997-8

H.B. No. 152

AN ACT Amending Title 18 (Crimes and Offenses) of the Pennsylvania Consolidated Statutes,
further providing for sentencing and penalties for trafficking drugs to minors; prohibiting the
provision of certain stimulants to minors; and providing penalties.

The General Assembly finds and declares as follows:

(1) That look-alike or act-alike drugs are those drugs which are regularly marketed as stimulants
or weight-loss aids and in their appearance look and in their effect act upon the body like
illegal stimulants containing amphetamines.

(2) That look-alike or act-alike drugs are composed of various forms of ephedrine.
(3) That these look-alike or act-alike drugs are readily available to the public, regardless of age.

(4) That many children employ the use of look-alike or act-alike drugs as a starter drug prior to
the use of illegal controlled substances.

The General Assembly of the Commonaealth of Pennsylvania hereby enacts as follows:

Section 1. Section 6314(b) of Title 18 of the Pennsylvania Consolidated Statutes is
amended to read:

§ 6314. Sentencing and penalties for trafficking drugs to minors

* * %

(b) Additional penalties.—In addition to the mandatory minimum sentence set forth in
subsection (a), the person shall be sentenced to an additional minimum sentence of at least
two years total confinement, notwithstanding any other provision of this title or other statute
to the contrary, if the person did any of the following:

(1) Committed the offense with the intent to promote the habitual use of the controlled
substance.

(2) Intended to engage the minor in the trafficking, transportation, delivery, manufactur-
ing, sale or conveyance.

(3) Committed the offense within 1,000 feet of the real property on which is located a
public, private or parochial school or a college or university.

(4) Committed the offense on a school bus or within 500 feet of a school bus stop.

* Kk *

Section 2. Title 18 is amended by adding a section to read:

§ 6316. Selling or furnishing certain stimulants to minors

(a) Offense defined—A person commits a summary offense if he knowingly sells or
purchases with the intent to sell ephedrine to a person who is less than 18 years of age.

12772 P.S. § 7352,
102 Additions are indicated by underline; deletions by strikecut
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SE;¥:§ a% 6c?-mslr COUNSEL . COMMONWEALTH OF PENNSYLVANIA
HARRISBURG, PA 17128-1061 DEPARTMENT OF REVENUE

January 21, 19498 3

FAX: 717-772-1459

€3 a2y Fit 2 20
John R. McGinley, Jr. S
Chairman REviEdd Cu.
Independent Regulatory Review Commission
14th Floor

333 Market Street
Harrisburg, PA 17101
ORIGINAL: 1908
COPIES: Jewett
Sandusky
Legal (2)

Re: Public Comment - 15-353
The Vanguard Group

Dear Chairman McGinley:

In accordance with section 5(c) of the Regulatory Review Act
(71 P.S. § 745.5(c)), please find enclosed one public comment
received by the Department on January 20, 1998, relating to
Regulation 15-353, Books, Publications and Advertising Materials.

If you have any questions regarding this matter, please
contact me at (717) 787-1382.

Sincerely,

yjﬁué /M @w@&c

Anita M. Doucette
Regulatory Coordinator

Enclosure
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January 15, 1998 ORIGINAL: 1908
COPIES: Jewett
Sandusky
Anita M. Doucette Legal (2)
Office of Chief Counsel
Department of Revenue

Dept. 281061
Harrisburg, PA 17128-1061

Dear Ms. Doucette:

The Pennsylvania Department of Revenue (“Department”) recently proposed to
amend its sales and use tax regulations relating to books, printed matter and
advertising materials to bring the section into conformity with recent statutory
changes (61 Pa. Code Section 31.29). The Department has solicited comments on the
proposed amendments.

On behalf of The Vanguard Group, Inc. (“Vanguard”), I would like to comment on
the following two provisions:

1. Definition of Vendor. The proposed amendment defines “direct mail advertising
literature or materials” which are exempt from sales and use tax. The definition
provides that advertising literature or materials distributed by a “vendor” are eligible
for exemption. The term vendor is defined in the Pennsylvania statute as follows:

“Any person maintaining a place of business in the Commonwealth, selling or
leasing tangible personal property, or rendering services, the sale of which is
subject to the tax imposed by this article...”

Since Vanguard does not sell tangible personal property or taxable services, under a
literal interpretation of this definition, Vanguard may be considered ineligible for the
exemption. We believe the exemption is intended to apply to Vanguard for its
purchase of direct mail advertising literature which is mailed to prospective mutual
fund investors.

! Section 201(p) of the Tax Reform Code of 1971 (“TRC”).

Post Office Box 2600 = Valley Forge, Pennsylvania 19482-2600 = (610) 669-1000
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2. Requirement that Direct Mail Advertising Literature or Materials be Distributed
by the United States Postal Service. We believe this requirement does not have any

practical or public policy purpose. The means of distribution does not change the
nature of the materials being distributed. We believe business criteria (i.e., cost,
service and timeliness) should determine the means of distribution. In certain
instances, private carriers may be a more efficient means of distribution.

New York provides a similar exemption from sales and use tax for promotional
materials. Recent New York legislation includes an expanded definition of allowable
methods of distributing these materials. The legislation states, in part, “printed
promotional materials are mailed or shipped by the purchaser of the materials using a
common carrier, the U.S. Postal Service, or a like delivery service. (This
requirement is also met if the mailing or shipping is arranged by a third party (such as
a printer/mailer) on behalf of the purchaser of the promotional materials).””

Use of delivery services, other than the United States Postal Service, has recently
been adopted by the Internal Revenue Service as acceptable for timely filing and
payment. The Internal Revenue Code and pronouncements provide, in part, that a
document is filed or a payment made within a prescribed period or on or before a
prescribed date, if the document or payment is delivered by U.S. mail or a
“designated delivery service”. The Internal Revenue Service specifies private
delivery services that qualify as designated private delivery services.*

Limiting distribution to the United States Postal Service is anachronistic and may
limit the efficiency and increase the cost of distribution operations. Taxpayers
should be able to determine the appropriate means of distribution based on what best
serves their business needs. Although the statute provides an exemption for direct

. mail advertising literature or material, it does not stipulate distribution by the United
States Postal Service. In light of current business practices and the reliability and
acceptability of private delivery services as recognized by the Internal Revenue
Service and other states, we strongly urge the Department to permit similar flexibility
to businesses operating in the Commonwealth and delete the references to the United
States Postal Service in the proposed amendments.

2 State of New York TSB-M-97(6)S.
3 Intemal Revenue Code Section 7502(a).
4 Notice 97-26, 1997 IRB 6; Notice 97-50, 1997-37 IRB.

5 Section 204(35) of the TRC.
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In summary, I appreciate your consideration of 1) clarifying the definition of
taxpayers eligible for exemption from sales and use tax under the definition of direct
mail advertising literature or materials, and 2) expanding the permitted means of
distributing advertising literature or materials.

Sincerely,
| MU POV S,
Dori Laskin, Principal - Tax Department

cc: Robert A. Judge, Sr., Secretary of Revenue, Pennsylvania Department of Revenue




Thomas D. Storms
Vice President & Controller
February 12, 1998

ORIGINAL: 1908
COPIES: Jewett

The Honorable Robert Nyce Sandusky
Executive Director Legal (2)
Independent Regulatory Review Commission

333 Market Street, 14" Floor

Harrisburg, PA 17101

Re:  Proposed Rulemaking
Pa. B. Doc No 97-2037
Sales & Use Tax; Books, Publications and Advertising Materials

Dear Mr. Nyce:

As you may know, I forwarded comments to the Pennsylvania Department of Revenue
regarding the above matter in a letter dated January 15, 1998. Since that time I have been
asked to clarify the difference between the outright purchase of a mailing list and the use
of rented mailing lists in direct mail promotions. Please consider the below as an
addendum to our earlier comments urging an exemption from sales and use tax for list
rental.

In conducting a direct mail promotion, it is customary to supplement one’s “house” file -
the list of your company’s current and recent customers - with names and addresses
provided by other companies. These names are usually rented through list brokers, who
comb through the thousands of lists available and negotiate agreements between the
mailer and owners of the most desirable lists. The names are provided to the mailer on a
one-time use only basis and billed to the mailer on a cost-per-thousand names used (cpm)
basis.

In the past, the addresses rented by the mailer were provided directly on mailing labels, in
line with the one-use-only restriction. Due to the sheer volume of most direct mail
promotions as well as advances in technology, the preferred medium for exchanging
names and addresses today is not labels, but electronic transfer. However, the names and
addresses, in whatever media, have always been and remain a necessary component of
any direct mail promotion, and the one-use-only restriction remains a standard feature of
all list rental agreements. (There are methods for a list owner to ensure the names

33 East Minor Street, Emmaus, PA 18098-0099
610-967-8294 Fax 610-967-8965
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provided in electronic form are only used once. However, it is largely a self-policed
industry, since many mailers, including Rodale Press, are also list owners with an interest
in reducing abuse of these agreements.)

The above can be contrasted with the purchase of a mailing list, also commonly referred
to as a customer list. Purchasing the customer list of a business in most cases is
tantamount to buying “the business”, as the customer list in many cases is one of the
more valuable assets which a company, particularly a small business, holds. For federal
tax purposes, the purchase price of a customer list is usually required to be capitalized.
All the rights of ownership accrue to the buyer (as opposed to a renter) of a customer list.
The names on the purchased list can be promoted to as many times as the buyer desires;
and, of course, the buyer can rent the names on the customer list to others.

In short, the process of renting names, or mailing lists--commonly referred to as list
rental--is a one-time transaction between mailer and list owner. The rented name mailed
is as expendable as the mailing envelope, since the mailer can only use the name once.
The purchase of a mailing list, however, is the acquisition of a very valuable, and long-
lived asset, and is a much less frequent transaction in our industry compared to list rental.

If you have any further questions regarding this matter, please do not hesitate to contact
me at 610/967-8294.

Sincerely,

As(\ S
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Anita Doucette
Office of Chief Coungel
Pemnsylvania Department of Revenue

Department 281061
Harrisburg, PA 17128-1061

Re: Notice of Proposad Rulemaking in Decembexr 20, 1997
Pennsylvania Bulletipn Regarding Pennsylvania Saleg
and Use Tax Regulation §31.29 - Books,

io: Adverti Materi

Dear Ma, Doucette:

I would like to take thia opportunity to comment on and
Suggest revisions to the proposed changes to regulation Section
31.29 (61 Pa. Code §31.29) published in the December 20, 1997
edition of the Pennsylvania Bulletin.

As you know, the requlation addresses, among other
things, exemption from the sales and use tax for direct mail
advertising literature or materials, This firm represents
Several regulated investment companies which distribute materials
qualifying for that exemption. Our suggested changes go to the
Scope of taxpayers to whom the regulation applies, the types of
materials qualifying for the exemption and the method of
distribution of those materials. For Your convenience, we have
attached hereto (as Attachment 1) our suggested revisions to the
regulation as otherwise Proposed in the Pennsylvania Bulletin.

wﬂﬁ&&ﬂmm

Among the changes being proposed by the Department of
Revenue is that the definition of direct mail advertiging
literature or materials be revised, in part, to apply to
" [a]dvertising literature Or materials purchaged and distributed
by a vendor to prospective purchasers..." It is submitted that
it is inappropriate to limit the exemption to materials
distributed by a "vendox".

239187.1
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Anita Doucette
January 15, 1998
Page 2

The Tax Reform Code of 1971 (the "TRCr), deeéribes the
exegpgion for direct mail advertising literature or matierials ig
as follows: '

SEC. 204. exclusions from tax. - The tax imposed
by Section 202 ghall not be imposed upon

(35) The sale at retail or use of mail order
catalogues and direct mail advertising literature
or materials.!

The imposition section of the TRC (Section 202) merely
provides for the imposition of a tax on each separate sale at
retail of tangible peraocnal broperty or services, and on the uysge
of tangible personal broperty purchased at retail. Thus, neither
the TRC exemption sections nor the imposition sections -
specifically refer to a "vendor".?

It is submitted that a person may distribute or use
mail order catalogues and/or direct mail advertising literature
or materials but not be a vendor, That being the case, the
exemption is not limited to and should not be interpreted as
being limited to, pergone who qualify as vendors.

On the basis of the foregoing, it is propoged.that the
regulation be revised to merely apply to the purchase and
distribution of advertising literature or materials rather than
the purchase and dietribution of such items by a "vendox™.

c Wh e on i

Although the Department of Revenue’s proposed revisionsg
to the regulation attempts to address many of the possible types
of items that may be characterized as advertising literature or
materials, is unclear whether the enumerated items include

'section 204(35) of the TmC.

"The TRC defines a vendor as; .
[alny person maintaining a place of business in the Commonwealth,
selling or leasing tangible personal property, or rendexring
services, the sale or use of which is subject to the tax imposed
by this article, but not including any employee who in the
ordinary acope of employment renders services to his employer in
exchange for wages and salaries.
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certain other specific items typically associated with
advertising literature or materials. These include reply
letters, application forms and business reply envelopes. Thus,

the regulations should be revised to specifically include such
items.

In addition, although the Department of Revenue’s
Proposed revisions to the regulgtions include within the scope of

income tax purposes). For this reason, the term "corporate
annual reports" should be reviged to read "financial and
corporate annual reports".?® These changes should be included in
the definition of "direct mail advertising literature or
materials" as well as in the definition of "publications",

You should also note that there is a reference in the
definition of "publication® to "stock prospectuses®. As a matter
of consistency, the term should be "investment prospectuses",
which is the same term uged in the definition of "direct mail
advertising literature or materialasr,

Method of Distributjon,.

The Department of Revenue’s proposed revisions to the
requlation require that advertising literature or materials be
distributed by the United States Postal Service. The statute
does not, however, specify any specific method of distribution in
order for materials to Qualify as exempt direct mail advertising
literature or materials. In fact, the exemption does not speak
in terms of distribution at all but merely states, as indicated
above, that direct mail advertising literature or materials is,
in and of itself, exempt.

For this reason, it is submitted that the regulations
should not refer to methods of distribution or, in fact, to
distribution. At a minimum, however, if the regulation is to
contemplate distribution, the method of distribution should be
irrelevant (i.e., the distribution should be able to be effected
by any meang).

3 oxf necessary, such items could be limited to financial and corpozate
annual repexrts of publicly-held entities.

239187.1




5

JAN, 151998 3:24PM STRADLEY RONON LLP NO. 3078 P

Anita Doucette
January 15, 1998
Page 4

As indicated above, the Proposed changes discussed
herein are set forth ip an attachment hereto (Attachment 1). The
Attachment reflects the relevant portions of the regulation as
published in the Penngylvania Rulletin (including the Department
of Revenue'’s Proposed deletions and additions), and the changes
being proposed herein. our changes are delineated with deletions

indicated by serikeeut text, and additions indicated by
underlined text.

Thank you very much for your consideration of these

comments.
I look forward to hearing from you scon.
Very truly yours,
/' /
. exander-
ZPA/lms
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ATTACHMENT 1 .
PROPOSED CHANGES TO PORTIONS OF 61 PA. CODE §31}26

Direct mail advertising or materials- [Tangible personal which is

distributed through the mail and is intended to promote buginesg

interest, oreate good will or engage the attention or interest of
the prospective purchaser. The property] Advertising literature
or materials purchased and distributed by-a—wendex to prospective
purchasers _ 3

R-States-Pestal-Sarvice. Advertising
literature or materials includes printed matter, brochures,
matchbooks, calendars, price lists, video and audio tages,
computer disks, investment prospectuses, financial apd 'corporate
annual reports, lette £ 2 tal
enyelopgs, playing cards, pens and similar premotional materials.
Tha term also i’n:gud.n anvglopea and address labels used in
sending the advertising literature or materials but doe;s not
include proxy materialas, shopping guides nor magazines and
ingerts therein.

* * *

Publication-Information transferred by means of paper ai:d ink or

electronic media. Examples include printad matter; books)
corporate annual reports; investment atock

prospectuses..,. i

KEY TO REVISIONS:

H
Additions indicated by Underlined text. '
Deletions indicated by stwrikeout—test,
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John R. McGinley, Jr.

Chairman

Independent Regulatory Review Commission

14th Floor ORIGINAL: 1908

333 Market Street COPIES: Jewett
Harrisburg, PA 17101 Sandusky

Legal (2)

Re: Public Comments - 15-353
Thomas D. Storms
zachary P. Alexander, Esqg.
Dear Chairman McGinley:
In accordance with section S5(c) of the Regulatory Review Act
(71 P.S. § 745.5(c)), please find enclosed two public comments
received by the Department on January 15 and 16, 1998, relating
to Regulation 15-353, Books, Publications and Advertising
Materials.
If you have any questions regarding this matter, please
contact me at (717) 787-1382.
Sincerely,

ok M Baedtts

Anita M. Doucette
Regulatory Coordinator
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